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FOREWORD TO JOINT APPENDIX 

In Blake v. Trainer, 79 U. S. App. D. C. 360, l|48 F. 2d 
10, this Court declared that it “expected that counsel on 
both sides will cooperate to omit from printing all matter 
not bearing on the points presented on appeal.’ \ In the 
view of counsel for appellant there is much printed matter 
contained in this consolidated joint appendix whjich does 
not bear on the points presented on appeal. Detailed state* 
ments of the matter which counsel for appellant cjleem im¬ 
material are shown below. 

In an effort to comply with the spirit of the Clerk’s note 
to Rule 17 of the General Rules of this Court wherein it 
is stated that “counsel should get together and arrange to 
have either (1) a joint appendix printed, or (2) to tiave the 
matter both sides need, printed as an appendix to appel¬ 
lant’s brief”, counsel for appellant, at the request of coun¬ 
sel for the respective appellees, caused certain j matter, 
which counsel for appellant deemed immaterial), to he 
printed in this appendix. Such matter was printjed over 
objection of counsel for appellant and at the expense of the 
respective appellees. 

This foreword is not made in any spirit of criticism of 
counsel for the respective appellees. It is, howeve|r, made 
for the purpose of explaining to the Court why so much 
matter, which we deem immaterial, has been printed. 

Matter (teemed immaterial but printed at request ] and, ex - 

pense of American Security and Trust Co.: 

Page 280 thru page 287 (App. 9 thru App. 17) 

Page 289 thru page 304 (App. 19 thru App. 37') 

Pages 37 thru page 44 inclusive, of the Joint Appendix 
All of pages 132 and 133 (Page 57 of the Joint Ap¬ 
pendix) 

Page 143, line 8 to end (App. 58) 

Page 144 thru page 146 (App. 59, 60) 

Page 147, line 1 thru line 13 (App. 60, 61) 


Page 149, line 12 to end (App. 62, 63) 

Page 150 thru page 156 (App. 63-67) 

Page 157 thru page 174, line 20 (App. 68-80) 
Plaintiff’s Exhibits 2, 3, 4 and 5 (App. 97-105) 
Plaintiff’s Exhibits S and 11 (App. 106-110) 

Plaintiff’s Exhibits 14 and 15 (App. 113-119) 
Plaintiff’s Exhibits 18 and 20 (App. 120-133) 

Matter deemed immaterial but printed at request and ex¬ 
pense of Washington Loan <£ Trust Co.: 

Page 13, line 11 thru end of page (App. 177) 

Page 14, line 1 thru 16 (App. 177, 178) 

Page 54, line 5 thru line 15 (App. 189, 190) 

Pages 92, 93, 94, 95, 96, 97, 98 (being Exhibits “D” to 
“J’’ to the complaint) (App. 161 thru App. 169) 
Plaintiff’s Exhibits 4, 4(1), and 4(2) (App. 205 thru 
App. 211) 

All of Plaintiff's Exhibit Xo. 7 except the last 5 para¬ 
graphs (App. 213 to App. 217) 

All of Plaintiff’s Exhibit Xo. 8 except the last para¬ 
graph (App. 217 to App. 219) 

All of Plaintiff's Exhibit Xo. 9 except the first and the 
next to last paragraphs (App. 219 thru App. 221) 
Plaintiff’s Exhibits No. 13, and Xo. 14 (App. 223 thru 
App. 231) 

Defendant’s Exhibit Xo. S (App. 237 to App. 247) 

Vernon E. West, 

Corporation Counsel, D. G., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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American Security & Trust Company, Appellee. 
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271 COMPLAINT FOE RECOVERY OF TAXES 

ILLEGALLY ASSESSED AND INVOLUNTARILY 

PAID 

Filed Jan. 5, 1950. Harry M. Hull, Clerk. 

I 

First Count 

I 

I 

1. This cause, brought for the recovery of taxes illegally 
assessed and involuntarily paid, is within the general juris¬ 
diction of this Court over civil actions at law or in equity 
between parties, both or either of which shall be resident 
or be found within the District of Columbia. D. C. Code, 
1940, §§ 11-301,11-306. The amount involved on each ccjunt 
exceeds $3,000.00. 

2. Plaintiff, American Security and Trust Com pan is 
a corporation organized under the laws in effect in the 
District of Columbia, with its principal place of busines^ at 
Fifteenth Street and Pennsylvania Avenue, Northwest. It 
is engaged in a general banking business (including the 
business of receiving savings deposits upon which it pays 
interest to depositors), substantially of the same descrip¬ 
tion as the banking services rendered by national banks 
and other incorporated banks doing business in the Distinct 
of Columbia. Like all such other banks, it is under i the 
supervision and control of the Comptroller of tlie (Cur¬ 
rency. 

272 3. Defendant, District of Columbia, is a municipal 
corporation organized for government of the District 

of Columbia by Act of Congress and has the capacity t<i be 
sued as such. D. C. Code, 1940, § 1-102. 


1 
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4. The taxes involved in this cause were assessed under 
the purported authority of the Act of July 1, 1902, as 
amended, which imposes a tax based on the “gross earn¬ 
ings” of incorporated banks in the District of Columbia. 
D. C. Code, 1940, §§ 47-1701, 47-1703. To the extent that 
these taxes, as hereinafter more fully set forth, were er¬ 
roneously paid, defendant is under a duty through its Com¬ 
missioners to make a refund to plaintiff. D. C. Code, 1940, 
>; 47-1016. The aforesaid Act of July 1, 1902, as amended, 
provides as follows (§6, par. 13, 32 Stat. 621): 

“That all taxes levied under the foregoing pro¬ 
visions of this section [which includes the taxes 
based on the ‘gross earnings’ of incorporated 
banks] shall be due, payable, and collectible at the 
same time and times as the general tax on real 
estate in said District, and shall be subject to the 
same penalities for nonpayment thereof until dis¬ 
traint or sale as hereinbefore provided.” 

The time for payment and penalties for nonpayment of the 
general tax on real estate in the District of Columbia are 
prescribed as follows in D. C. Code, 1940, § 47-1209: 

“Real-estate taxes and personal taxes of all 
kinds * * * shall hereafter be payable semiannually 
in equal instalments in the months of September 
and March. If either of said instalments on real 
or personal property shall not be paid within the 
months when the same is due, said instalments 
shall thereupon be in arrears and delinquent, and 
there shall be added and collected with said tax a 
penalty of 1 per centum per month upon the amount 
thereof for the period of such delinquence, and such 
instalment or instalments, with the penalties there- 


I 


on, shall constitute a delinquent tax to be collected 
in the manner now provided by law.” 


D. C. Code, 1940, § 47-1301 (which is § 6, par. 12, of jthc 
aforesaid Act of July 1, 1902), provides for distraint j by 
the Collector of Taxes of the District of Columbia of 
273 sufficient goods and chattels of the delinquent tax¬ 
payer to satisfy the taxes due. 

5. All of the taxes on “gross earnings,” erroneously 
assessed and collected as hereinafter set forth, were pjaid 
involuntarily under compulsion and duress to avoid ^he 
penalties prescribed by law for nonpayment thereof find 
to avoid collection bv distraint. 

6. On or about July 12, 1945, plaintiff filed with the As¬ 
sessor of the District of Columbia a return of “gross 
earnings” from July 1, 1944 to June 30, 1945, showing a 
total of $1,291,379.51. A true copy of the return is hereto 
annexed as Exhibit “A.” On or about July 31, 1945, plain¬ 
tiff filed with the Assessor an amended return of “grbss 
earnings” for this period, showing a total of $1,120,545.31, 
together with a letter explaining the elimination from 
“gross earnings,” of expenses in the operation of the office 
building owned by plaintiff, such as repairs, heat, light, real 
estate taxes, depreciation, etc., fees for operating rationed 
accounts and for redemption of savings bonds, and ijiet 
profits on bonds. True copies of the amended return afid 
accompanying letter are hereto annexed as Exhibits “B” 
and “C.” 

7. On or about August 20, 1945, the Assessor assessed! a 
“gross earnings” tax of $77,4S2.78 against plaintiff for the 
fiscal vear 1946. This assessment was at the rate of 6i% 

* I' 

on the amount of “gross earnings” reported on the original 
return for the period from July 1, 1944 to June 30, 194-5. 
On or about August 20, 1945, the Assessor sent to plaintiff 
a bill for the first half of said tax in the amount of $3$,- 
741.39 and containing the following notice: “Due in Septefii- 
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her 1945 Penalty,—1 % each succeeding month.'’ 

274 In an accompanying letter, dated August 20, 1945, 
the Assessor notified plaintiff that the assessment 

was tentative pending determination of the taxability of the 
disputed items. True copies of the bill and accompanying 
letter are hereto annexed as Exhibits “D” and “E.” 

8. On or about September 20, 1945, the aforesaid one- 
half of the tax assessed on “gross earnings” for the period 
from July 1, 1944 to June 30, 1945, was paid by plaintiff 
to the Collector of Taxes involuntarily under written pro¬ 
test and under duress and compulsion as aforesaid. A copy 
of the written protest is hereto annexed as Exhibit “F.” 

9. On or about March 25, 1946, the Assessor adjusted 
the aforesaid tentative assessment, and assessed a “gross 
earnings” tax of $67,232.72 against plaintiff for the fiscal 
year 1946. This reassessment was at the rate of 6% on the 
amount of gross earnings reported on the amended return 
for the period from July 1, 1944 to June 30, 1945. On or 
about March 25, 1946, the Assessor sent to plaintiff a bill 
for the unpaid balance of the revised assessment in the 
amount of $28,491.33, and containing the following notice: 
“Due in March 1946 Penalty,—1% each succeeding month.” 
In ail accompanying letter, dated March 25, 1946, the As¬ 
sessor notified plaintiff that the revised assessment was 
tentative and not final, pending determination of the tax¬ 
ability of disputed items. True copies of the bill and ac¬ 
companying letter are hereto annexed as Exhibits “G” 
and “ H. ” 

10. On or about March 27, 1946, the aforesaid balance 
of revised tax assessed on “gross earnings” for the period 
from July 1, 1944 to June 30, 1945, was paid by plaintiff 
to the Collector of Taxes involuntarily under duress and 

compulsion as aforesaid. 

275 11. On or about December 9. 1946, plaintiff filed 
with the Assessor a second amended return of “gross 

earnings” from July 1, 1944 to June 30, 1945, with a total 
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grosfe re- 


of $955,412.16, showing items eliminated from 
ceipts” in calculating “gross earnings.” A true copiy of 
the second amended return is hereto annexed as Exhibit 
“I.” Delay in filing of the second amended return was 
with the concurrence of the Assessor, pending the prepara¬ 
tion of an opinion by the Corporation Counsel on the tax¬ 
ability of disputed items and conferences between the 
Assessor and representatives of District of Columbia banks 
as to an appropriate uniform method of preparing reports 


of “gross earnings.” 
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12. Shortly after December 23, 1946, the Assessor Esti¬ 
mated the “gross earnings” of plaintiff from July 1, 1944 
to June 30,1945, at $1,334,587.27, an increase of $379,17b.ll 
over the amount reported on the second amended rethrn, 
and assessed a final “gross earnings” tax of $80,07o.24 
thereon for the fiscal year 1946, calculated at the rate of 
6%. On or about January 7, 1947, the Assessor sent to 
plaintiff two bills, each for one-half of the tax as finally 
assessed and crediting thereon the payments made in 
September 1945 and March 1946, the total unpaid bala|nce 
of the amount finally assessed being $12,842.52. Each jbill 
contained the statement “Penalty,—1% each succeeding 
month.” The Assessor notified plaintiff in writing wjith 
respect to this final assessment: 


“The Board of Commissioners, D. C., has ap¬ 
proved the waiving of penalty for late payment, 
provided the taxes are paid not later than Janu¬ 
ary 15, 1947.” 


True copies of the bills are hereto annexed as Exhibits 
“ J” and “K.” j 

276 13. On or about January 14. 1947, plaintiff pzjid j 

the aforesaid balance of $12,842.52 of assessed tax to the 
Collector of Taxes involuntarily under protest in writing 
and under duress and compulsion as aforesaid. A trjue 





/ 
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copy of the written protest is hereto annexed as Ex¬ 
hibit “L.” 

14. The Assessor erroneously assessed the aforesaid tax 
at 6% and erroneously included in the “gross earnings” of 
plaintiff the following items: 


Interest on U. S. Government Deposi¬ 
tory Bonds, issued after March 2S, 
1942, under the Public Debt Act of 


1941 . $13,101.40 

Repairs, heat, light, real estate taxes, 
depreciation, etc., on rental portion 

of building. 83,637.99 

Capital losses. 45,833.54 

Fees for servicing F.H.A. Title I and 
Title II Loans—Insurance paid by the 
customer on F.H.A. Title I and II 
Loans, which is held in escrow until 
billed by the Federal Housing Admin¬ 
istration, not considered as an earn¬ 


ings.*. 7S2.78 

Fees received for redemption of U. S. 

Savings Bonds. 6,823.90 

Fees received for conducting ration 

banking . 7,940.50 

Interest paid to savings depositors on 
balances of saving accounts. 221,035.00 


Total 


$379,175.11 


The aforesaid tax should have been assessed at 4% on 
“gross earnings,” as reported on the second amended 
return of plaintiff, and should have been $38,216.48 in¬ 
stead of $80,075.24. The difference of $41,858.76, having 
















been illegally and erroneously assessed and demanded of 
plaintiff and paid by plaintiff under written protest, duress 
and compulsion, should be repaid to plaintiff. 

Wherefore, plaintiff demands judgment against defend¬ 
ant under the first count in the amount of $41,858.76, jwith 
interest thereon from January 14, 1947. 


277 Second Count 

15. Paragraphs 1, 2, 3, 4 and 5 of this complaint ufider 
the first count are incorporated by reference as a pa^’t of 
this second count, as if fully repeated herein. 

16. On or about December 9, 1946, plaintiff filed with the 
Assessor a return of “gross earnings” from July 1, jl945 
to June 30, 1946, showing a total of $806,661.48. Time for 
filing this return was extended by the Assessor from Au¬ 
gust 1, 1946 to December 15, 1946. A true copy ofj the 
return is hereto annexed as Exhibit “M. ” 


17. Shortly after December 23, 1946, the Assessor esti¬ 
mated the “gross earnings” of plaintiff from July 1, 1945 
to June 30, 1946, at $1,210,857.33, an increase of $404,195.85 
over the amount reported on the return, and assessed a 
“gross earnings” tax of $72,651.44 thereon for the fiscal 
year 1947, calculated at the rate of 6%. On or about Janu¬ 
ary 7, 1947, the Assessor sent to the plaintiff two bills, <^ach 
for one-half of the aforesaid tax. Each bill contained the 
statement “Penalty,—1% each succeeding month.” {The 
Assessor notified plaintiff with respect to the foregoing 
assessment: j 

“The Board of Commissioners, D. C., has ap- j 

• • » 1 I 

proved the waiving of penalty for late payment, 
provided the taxes are paid not later than January j 


1947.” 


True copies of the bills are hereto annexed as 
“X” and “O.” 


Exhibits 
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18. On or about January 14, 1947, plaintiff jjaid the 
aforesaid assessed tax of $72,651.44 to the Collector of 
Taxes involuntarily under protest in writing and under 
duress and compulsion as aforesaid. A true copy of the 
written protest is hereto annexed as Exhibit “IV' 
278 19. The Assessor erroneously assessed the afore¬ 

said tax at 6% and erroneously included in the gross earn¬ 
ings of the plaintiff the following items: 

Interest on U. S. Government Deposi¬ 
tary Bonds, issued after March 28, 

1942, under the Public Debt Act of 

1941..' $18,680.09 

Repairs, heat, light, real estate taxes, 
depreciation, etc., on rental portion 

of building. 

Capital losses. 

Fees for servicing F.H A. Title I and 
Title II Loans—Insurance paid by 
the customer on F.H.A. Title I and II 
Loans, which is held in escrow until 
billed by the Federal Housing Admin¬ 
istration, not considered as an earn-. 

ings..• • • • 

Fees received for redemption of U. S. 

Savings Bonds. 

Fees received for conducting ration 

banking . 

Interest paid to saving depositors on 
balances of savings accounts. 256,962.50 


Total .$404,195.85 


86,878.95 

27,205.06 


722.96 

14,834.40 

3,911.89 


The aforesaid tax should have been assessed at 4% on 
“gross earnings,” as reported on the return of plaintiff, 
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and should have been $32,266.46 instead of $72,651.44. | The 
difference of $40,384.98, having been illegally and errone¬ 
ously assessed and demanded of plaintiff and paid by plain¬ 
tiff under written protest, duress and compulsion, should 
be repaid to plaintiff. 

Wherefore, plaintiff demands judgment against defend¬ 
ant under the second count in the amount of $40,3S4.98, 
with interest thereon from January 14. 1947. 

Wherefore, plaintiff prays that the Court direct tl% de¬ 
fendant, through its Board of Commissioners, to causb the 
foregoing taxes erroneously paid in the respective 

279 amounts of $41,858.76 and $40,384.98 to be refunded 
to plaintiff by the proper accounting and disbursing 

officers of defendant, and plaintiff demands judgijnent 
against defendant on both counts in the aggregate ambunt 
of $82,243.74, with interest thereon from January 14, 1|947. 

I 

j 

* # # * * # * * 1 * 

280 EXHIBIT “A.” ! 

Piled Jan. 5, 1950. Harry M. Hull, Clerk. 
National Banks and Other Incorporated Banks aj|d 
Trust Companies, Kate 6% 

Basis—Gross Earnings from July 1,1944 to June 30, 1045. 
First Half Payable September 1945. 

Second Half Payable March 1946. 

This Report Must bf. Filed in the Office of the Assessor 
on on Before August 1, 1945. 

7 i 

20% Penalty for Failure to File During Said Period. 
Gross earnings from interest, exchange, dis¬ 
counts, and stock dividends received from all 
sources, except the income from IJ. S. Gov¬ 
ernment, State, or Municipal obligations 
(without any deductions for expenses). $570,60t.3t 
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Rental from real estate. $111,025.50 

Commissions and safe deposit rentals. $537,305.34 

All other miscellaneous earnings. $72,441.36 


Total. $1,291,379.51 


District of Columbia, ss: 

I hereby solemnly swear that to the best of my knowledge 
and belief, the amounts as stated above represent the total 
gross earnings of American Security and Trust Company 
during the year ended June 30, 1945. 


H. W. Ireland, 

Treasurer. 

Subscribed and sworn to before me this 11th day of July, 
1945. 

(notary seal) J. Dutton Wainwright, 

Notary Public , D. C. 

My Commission expires Aug. 15, 1949. 

Note: Federal Home Loan Bank Stock Dividends are 
Taxable as Gross Earnings or Gross Receipts. 

281 EXHIBIT “B.” 

Filed Jan. 5, 1950. Harry M. Hull, Clerk. 

National Banks and Other Incorporated Banks and 
Trust Companies, Rate 6% 

Basis—Gross Earnings from July 1,1944 to June 30, 1945. 
First Half Payable September 1945. 






Second Half Payable March 1946. 

This Report Must be Filed in the Office of the Assessor 
on or Before August 1, 1945. 

20% Penalty for Failure to File During Said Period. 

Gross earnings from interest, exchange, dis¬ 
counts, and stock dividends received from all 
sources, except the income from U. S. Gov¬ 
ernment, State, or Municipal obligations 


(without any deductions for expenses).$ 570,607.31 

Rental from Real estate.$ 27,367.51 

Commissions and safe deposit rentals.$ 522,540.94 

All other miscellaneous earnings.$ 29.55 


Total 


$1,120,54^.31 


District of Columbia, ss: 


X hereby solemnly swear that to the best of my knowledge 
and belief, the amounts as stated above represent the t<f>tal 
gross earnings of American Security and Trust Company 
during the year ended June 30, 1945. 

H. W. Ireland, 

I 

TreasureX- 

Subscribed and sworn to before me this 31st dav of Jiilv 

m " I * 

1945. 


J. Dutton Wainwright, 

Notary Public , D. C. 

Note: Federal Ho'me Loan Bank Stock Dividends Kre 
Taxable as Gross Earnings or Gross Receipts. 
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282 EXHIBIT “C.” 

Filed Jan. 5, 1950. Harry M. Hull, Clerk. 

July 31st, 1945. 

The Collector of Taxes, D. C., 

District Building, 

Washington, D. C. 

Attention: Mr. Edward A. Dent, Assessor 
for the District of Columbia. 

Gentlemen: 

We are filing herewith an amended Gross Earnings Tax 
Return for the Fiscal Year 1944-1945, eliminating certain 
items which we believe are deductible, but which were in¬ 
cluded in our original return: 

Rentals from real estate.$111,025.50 

Less: Repairs, heat, light, real es¬ 
tate taxes, depreciation, etc. 83,657.99 $27,367.51 


Commissions and safe Deposit 

Rentals . 537,305.34 

Less: Fees receded for 
commission on Rationed 

Accounts .$7,940.50 

Redemption of Savings 

Bonds. 6,823.90 14,764.40 $522,540.94 


All other miscellaneous earnings.. 72,441.36 


Less: Xet profit on Bonds. 72,411.81 $ 29.55 

The sum of $221,035.00, interest paid to savings deposi¬ 
tors for the period from July 1, 1944 to June 30, 1945, has 
not been deducted pending a decision of the Board of Tax 
Appeals, in the case of the Hamilton National Bank. If 
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this case has not been settled by the time yon make your 
assessment, we will make payment at that time under pro¬ 
test. 

Very truly yours, 

H. W. Ireland, 

I/s ' Treasurer. 


283 EXHIBIT “D.” 

Filed Jan. 5, 1950. Harry M. Hull, Clerk 

(CoFy) 

Copy 

American Security and Trust Company 
Washington, D. C. 

District of Columbia—Office of the Assessor 
For Fiscal Year 1946 

Bill for First Half—Due in September 1945 

Penalty,—1% each succeeding month 

First Half 

Gross Earnings $1,291,379.51 @ 6% 

9/1/45 
First Half 

First Half Tax for Year 

$38,741.39 $77,482.78 

Credit: 9008 

284 EXHIBIT “E.” 


Filed Jan. 5, 1950. Harry M. Hull, Clerk. 
Government of the District of Columbia 
Office of the Assessor 

Reply to 

Board of Personal Tax Appraisers 
Room 215, District Buildingi 
Washington 4, D. C. 

August 20, 19451 






u 


American Security & Trust Company 
13th and Pa. Ave., NAY. 

Washington, D. C. 

Gentlemen: 

The Board of Personal Tax Appraisers has made a tenta¬ 
tive assessment for the fiscal year 1946 as reflected on the 
enclosed bill. 

The Assessor and this office have been in conference with 
the Committee on Taxation of the D C. Bankers Associa¬ 
tion with a view to having reports from all banks on a uni¬ 
form bsais. When data and information requested are 
supplied, it is intended to determine which items of income 
are taxable and to adjust all assessments for the fiscal year 
1946 that may be affected by decisions reached. It is anti¬ 
cipated that such adjustments will be made before the second 
installment is due in March 1946. 

It is suggested, in view of the foregoing, that only the 
first half of this bill be paid during September. 

Very truly yours, 

James L. Martin*, 

James L. Martin*. 

JLM :ad Assistant Assessor, 1). C. . 

283 EXHIBIT “.F” 

Filed Jan. 3, 1930. Harry M. Hull, Clerk. 

September 20th, 1943 

Collector of Taxes of the District of Columbia, 

District Building, 

Washington, D. C. 

Dear Sir: 

We hand you herewith our check for $3S,741.39, in ac¬ 
cordance with bill for first half (due in September, 1943) 
of tax of 6% on Gross Earnings of this Company, for the 
fiscal year 1946. 

This payment is made involuntarily and under protest, 
without admitting the right of the District of Columbia to 
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demand the same or to levy any tax or assessment on the 
basis of Gross Earning’s of $1,291,379.51, and without waiv¬ 
ing any legal right to contest the amount of this tax, and 
assessment, and without waiving any legal right to question 
the constitutionality and/or validity of the Acts of Con¬ 
gress under which this assessment and tax are mad|e and 
levied, as incorporated in District of Columbia Code,) Title 
47-1701 to 1709 inclusive, and for the following resjsons: 

1. This tax is based on an assessment made upon a Ejeport 
and Affidavit of the Treasurer of this Company dated July 
11, 1945; whereas, said assessment and tax should be based 
upon the Amended Report and Substituted Affidavit of the 
Treasurer of this Company, dated July 31, 1945, filed with 
the Board of Personal Tax Appraisers on or before August 
1, 1.945, to wit, on July 31, 1945, and covering the Gross 
Earnings of this Company for the preceding year e 
June 30, 1945. 

2. Said Report and Affidavit of the Treasurer o^ this 
Company, dated July 11, 1945, erroneously included the 
following items, which were eliminated from the Amended 
Report and Affidavit of July 31, 1945, and any assessment 
and tax on said items should be made as follows: 

Rentals from real estate.$111,025.50 

Less: Repairs, heat, light, real es- 


nding 


tate taxes, depreciation, etc. 


83,657.99 $ 27,367.51 


Commissions and Safe Deposit Ren¬ 
tals .$537,305.34 

Less: Fees received for 
commission on Rationed 

Accounts .$7,940.50 

Redemption of Savings 
Bonds. 6,823.90 14,764.40 $522,^40.94 


All other miscellaneous earnings. .$ 72,441.36 
Less: Net Profits on Bonds 72,411.81 


129.53 
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286 3. The sum of $221,035.00, interest paid to savings 

depositors for the year ending June 30, 1945, was 
not deducted from “Gross Earnings” of this Company in 
the Amended Report and Affidavit of the Treasurer, dated 
July 31, 1945, pending a decision of the Board of Tax Ap¬ 
peals of the District of Columbia in a pending case in which 
this question is involved to which the Hamilton National 
Bank is a party; and the inclusion of this interest item in 
the Amended Report and Affidavit of the Treasurer of this 
Company, dated July 31, 1945, was made under protest, the 
right being reserved to deduct from said Amended Report 
and Affidavit said sum of $221,035.00 from Gross Earnings. 

4. The said assessment by the Board of Personal Tax 
Appraisers based on Gross Earnings of this Company of 
$1,291,379.51 for said fiscal period, is a tentative assess¬ 
ment, and the tax of 6% computed thereon as reflected by 
the bill for said taxes (the first half due in September, 1945, 
being in the estimated amount of $38,741.39, the amount of 
the check enclosed and paid under protest), in accordance 
with letter to this Company dated August 20, 1945 from the 
Office of the Assessor, and signed by James L. Martin, As¬ 
sistant Assessor, D. C., is a tentative tax and not a final and 
correct tax upon the Gross Earnings of this Company for 
said fiscal period, within the purview of the tax statutes. 

* • * * # •* # * • 

Enclosure: 

Treasurer’s check dated September 20, 1945, No. 
V54012 payable to Collector of Taxes, D. C., in the 
amount of $38,741.39. 

Copy to: 

Board of Personal Tax Appraisers, Office of the As¬ 
sessor, of the District of Columbia, Attention Mr. James 
L. Martin, Assistant Assessor, D. C., District Building, 
Washington, D. C. 
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EXHIBIT “G.” 


Filed Jan. 5, 1950. Harry M. Hull, Clerk. 

Bill for Second Half— Due in March, 1946 Penalty, -1-1% 


each succeeding month. 

Second Half 

Gross Earnings 
1,120,545.31 @ 6% 

3/25/46 

American Security and Trust 
Company 

15th and Pa. Ave., N.W. 
City Rendered 3/25/46 


Second Half 
Tax for Year 

Second Half Tax for Year 

Dollars Cts. Dollars Cts. 

67,232 ! 72 
Pd. 9/21/45 38,741 39 

Bal. Due. 28,491 33 

F % Penalty 

Total 

Credit: 900S 


Pay Collector of Taxes, D. C. Enclose stamped addressed 
envelope if receipt is desired. 

Notice:—If tax for year is paid at one time, present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 

I 

288 EXHIBIT “H.” 

I 

Filed Jan. 5, 1950. Harry M. Hull, Clerk. 
Government of the District of Columbia 
Office of the Assessor. 

Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building, 
Washington 4, D. C. 

March 25, 1946. 

American Security and Trust Company 
15th and Pennsylvania Avenue, N.W. 

Washington, D. C. 






IS 


Gentlemen: 

By letter sent to you in August 1945, you were informed 
that the Board of Personal Tax Appraisers had made a 
tentative assessment for the fiscal year 1946, as reflected on 
bill enclosed with the said letter. It was suggested that 
only the first-half bill be paid during September 1945, in 
anticipation of a final assessment being made prior to 
March 1946. 

The Board has adjusted the tentative assessment in ac¬ 
cordance with the amended return filed by you, with the 
understanding and upon the condition that the adjusted 
assessment is tentative and not final, that the taxability or 
non-taxability of the items eliminated from the original 
return has not been determined and that such items may be 
included, in whole or in part, in the final assessment, and 
that payment of the enclosed second-half bill will be in 
acknowledgement and acceptance of the tentative nature of 
the assessment. 

The action outlined above is being taken because of the 
impracticability of the Board making a final assessment 
and rendering a final bill during the present month. 

When a final assessment is made, interest on any addi¬ 
tional taxes will be waived, provided payment is made 
within thirty days of the date of rendition of bill, or, if the 
final assessment is lower than the tentative assessment, a 
refund will be made. 

Very truly yours, 


James L. Martin, 
James L. Martin, 


JLM :ad 


Assistant Assessor , D. C. 


1.9 


i 


289 EXHIBIT “I.” | . i 

Filed Jan. 5, 1950. Harry M. Hull, Clerk. 

December 9th, 1946. 

Collector of Taxes, 

District of Columbia, 

District Building, 

Washington, D. C. 

Gentlemen: 

. 

In compliance with your letter of instructions of Novem¬ 
ber 6, 1946, relative to a tentative assessment for the fiscal 
year, 1946, we are submitting herewith the entire grosri re¬ 
ceipts for the period July 1, 1944 to June 30th, 1945, so :hat 
final assessment can be made for this period: 

Gross Earnings Subject to Tax.$955,412.16 

I swear (or affirm) that this return and accompanying 
statement have been examined by me, and, to the best ofjmv 
knowledge and belief, are a true, correct and complete re¬ 
turn, made in good faith of taxable gross earnings for the 
period stated. 

American SecI'Rity and Trust CompanV 

| 

H. W. Ireland, j 

D/s Vice-President and Treasurer. 

Subscribed and sworn to before me this 9tli day of De¬ 
cember, 1946. j 

(notary seal) Wm. F. Orriso'n, Jr., 

Notary Public, D. cl 

i 

Notary Public, District of Columbia 

| 

My Commission Expires June 30, 1948. 
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290 Filed Jan. 5, 1950. Harry M. Hull, Clerk. 
American Security and Trust Company, 
Washington, D. C. 

Schedule of Gross Earnings for the Fiscal Year 
July 1, 1944 thru June 30, 1945 

Amount 

Gross Subject 

Description Receipts Deductions To Tax 

Interest on U. S. Gov¬ 
ernment Securities 
issued before March 
1, 1941 $502,813.72 

Add 

Amortization 
on bond 

premiums 54,836.77 $557,650.49 $557,650.49 $ — 

Interest on U.S. Gov¬ 
ernment Securities 
issued from March 1, 

1941 to March 28, 

1942 . 114,257.13 

Add 

Amortization 
on bond 

premiums 2,512.19 116,769.32 116,769.32 — 

Interest on Federal 
Land Bank Bonds issued 

before March 28, 1942 10,S60.00 10,860.00 — 

Dividends—Stocks 
Federal Reserve Bank 
Richmond, Va. Issued 

before March 28, 1942 14,040.00 14,040.00 — 

Interest on U.S. Gov¬ 
ernment Securities 
Issued after March 28, 
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1942 393,237.70 

Add 

Amortization 

on bond | 

premiums 22,616.68 415,854.38 415,854.38 — 

- I 

Interest on Munici- | 

pal & State 

Bonds 1,988.65 j 

Add 

Amortization 
on bond 

premiums 29.10 2,017.75 2,017.75 — 

— 

Interest and Divi¬ 
dends on Corporate 

Bonds and Stocks— I 

Including 

affiliates 109,716.17 
Add 

i 

Amortization 
on bond 

premiums 334.75 110,050.92 — 110,050.92 

— -- — 

Interest on Real Estate, i 

Collateral, Commercial, 

Personal, Title I, 

Title II, Automobile, 
and Consumers Credit 

Loans 460,891.14 — 460,891.14 

Interest received from 

i 4 

2% Depositary Bonds. 

The earnings on these 
bonds were considered a 
refund of expenses in¬ 
curred in cashing Govern¬ 
ment checks for non cus- | 

tomers, and the handling , I 
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Description 
of withheld taxes for 
the Government 
Commissions 
Trust Department 
Service 
Miscellaneous fees and 
commissions for regular 
and special service in¬ 
cluding fees for redemp¬ 
tions of War Bonds facil¬ 
ities, Foreign Exchange, 

O.P.A. ration Banking, 
etc. 103,657.45 

Commission on Insurance 
premiums, rentals, sales, 
and other activities re¬ 
lating to Real Estate and 
Insurance 52,538.85 

Safe Deposit Rentals 39,482.23 
Gross Real Estate 
Rentals 111,025.50 


Gross 

Receipts Deductions 


$ 13,101.40 $ 13,101.40 


341,629.81 — 


83,657.99 


Amount 
Subject 
To Tax 


$ — 


341,629.81 


103,657.45 


52,535.85 

39,482.23 

27,367.51 


Lss: Repairs, heat, light, 
real estate taxes, depre¬ 
ciation, etc. on rental 
portion of 

building 83,657.99 
Total Carried 

Forward $2,349,566.24 $1,213,951.33 $1,135,614.91 

(page 1) 
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Amount 

Gross Subject 

Description Receipts Deductions To Tax 


Total Brought 

Forward $2,349,566.24 $1,213,951.33 

Gains from, the Sale of 
Capital Assets includ¬ 
ing Federal Securities 
(eliminating amortiza¬ 
tion) Computed on pur¬ 
chase price and sale 
price $116,689.34 

Less—Less Capi¬ 
tal Losses 45,833.54 70,855.SO — 


$1,135,614.91 


1 


70,855.S0 


Profit & Loss 
Account 4,313.70 

Less 

-Recoveries of Charged 
Off Capital 

Items 4,284.15 29.55 — 

Fees for servicing F.IT.A. Title 
I and Title II Loans—Insurance 
paid by the customer on F.H.A. 

Title I and II Loans, which is 
held in escrow until billed by 
the Federal Housing Adminis¬ 
tration, not considered as an 
earnings 782.78 782.7S 

292 

Gross 

Description Receipts Deductions 

Deductions 

Capital expenditures for 
commodities furnished cus¬ 
tomers, pass books, cheek 
books, deposit slips, state- 


^ 9.55 


Amo\unt 
Subject 
To i\ax 


I 

I 
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ments, etc. 

Fees received for redemption 
of U. S. Savings Bonds 
Fees received for conducting 
ration Banking 
Interest paid to saving 
depositors on balances of 
savings accounts 


$15,288.70 $15,288.70 
6,823.90 6,823.90 

7,940.50 7,940.50 


$221,035.00 $221,035.00 


TOTAL $2,421,234.37 $1,465,822.21 $955,412.16 
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EXHIBIT “J” 


Filed Jan. 5, 1950. Harry M. Hull, Clerk 
District of Columbia—Office of the Assessor 
For Fiscal Year 1946 
Bill for First Half—Due in September 
Penalty,—1% each succeeding month. 


First Half A.O. 22088 
Gross Earnings 
$1,334,587.27 

Tax @ 6% $80,075.24 

American Security & 
Trust Company 
15th & Pa. Ave., N.W. 

Citv 

F 

Rendered 1/7/47 


First Half 

First Half Tax for Year 
Dollars Cts. Dollars Cts. 
40,037 62 80,075 24 

Pd. 9/21/45 38,741 39 

Bal. due. 1,296 23 

% Penalty 
Total 

Credit 9008 


PAID UNDER PROTEST 

Notice: —If tax for year is paid at one time, present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 

Pay Collector of Taxes, D. C. Enclose stamped ad¬ 
dressed envelope if receipt is desired. 

Jan.-14-47 291 uLst Chk—P 1,296.23 

Paid —Guy W. Pearson, Collector of Taxes, D. C. 
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EXHIBIT “K 




Filed Jan. 5, 1950. Harry M. Hull, Clerk 
District of Colombia—Office of the Assessor 
For Fiscal Year 1946 
Bill for Second Half—Due in March 
Penalty,—1 c /c each succeeding month. 


Second Half A.O. 22088 
Gross Earnings 
$1,334,587.27 

Tax @ 6% $80,075.24 

American Security & 
Trust Company 
15th & Pa. Ave., N.W. 

City 


Rendered 


F 

1/7/47 


Second Half 

Second Half Tax for Yedr 
Dollars Cts. Dollars Cts. 

40,037 62 j 

Pd. 3/28/46 . . 28,491 3$ 

Bal due. 11,546 29 

% Penalty 

Total 

Credit 9008 


paid under protest 

Notice:— If tax for year is paid at one time, present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 

Pay Collector of Taxes, D. C. Enclose stamped ad¬ 
dressed envelope if receipt is desired. 

Jan-14-47 290 uLst Chk—P 11,546.29 

Paid —Guy W. Pearson, Collector of Taxes, D. C. 

295 EXHIBIT “L.” ! 


Filed Jan. 5, 1950. Harry M. Hull, Clerk. 

January 9, 1947. 

Collector of Taxes of the District of Columbia, 

District Building 
Washington 4, D. C. 

Dear Sir: ' j 

We hand you herewith our check for $12,842.52, in ac} 
cordance with bill for taxes on Gross Earnings of this Com} 
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pany for the fiscal war July 1, 1944 through June 30, 1945, 
being the balance due of an assessment of $80,075.24. 

This payment is made involuntarily and under protest, 
without admitting the right of the District of Columbia to 
demand the same, or to levy any tax or assessment on the 
basis of Gross Earnings of $1,334,587.27 for this period, 
and without waiving any legal right to contest the amount 
of this tax, and assessment, and without waiving any legal 
right to question the constitutionality and/or validity of the 
Acts of Congress under which this assessment and tax are 
made and levied, as incorporated in District of Columbia 
Code (1940), Title 47-1701 to 1709 inclusive, and for the 
following reasons: 

1. This tax includes an assessment made upon the fol¬ 
lowing items which we claim are not taxable as Gross Earn¬ 
ings, and/or have been erroneously eliminated by you as 
deductions from our Return and Schedule of Gross Earn¬ 
ings for this fiscal period. 

Interest on IT. S. Government Deposi¬ 
tary Bonds, issued after March 28, 

1942, under the Public Debt Act of 

1941.$ 13,101.40 

Repairs, heat, light, real estate taxes, 
depreciation, etc., on rental portion 

of building.$ 83,657.99 

Capital losses.$ 45,833.54 

Fees for servicing F. H. A. Title I and 
Title II Loans—Insurance paid by the 
customer on F. H. A. Title I and II 
Loans, which is held in escrow until 
billed by the Federal Housing Admin¬ 
istration, not considered as an earn¬ 
ings .$ 782.7S 

Fees received for redemption of U. S. 

Savings Bonds.$ 6,823.90 
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Fees received for conducting ration 

Banking.$ 7,940.50 

Interest paid to saving depositors on 
balances of savings accounts.$221,035.00 

l 

Very truly yours, | 

I 

American Security and Trust Company. 
By /s/ H. W. Ireland, 

Vice-President. 

296 Enclosure: Treasurer’s Check of American Se¬ 
curity and Trust Company dated January 8, 1^47, 

No. 56724 payable to Collector of Taxes, D. C., in the amount 
of $12,842.52. 

Copy to Board of Personal Tax Appraisers, Office of the 
Assessor, of the District of Columbia, Attention Mr. Jallies 
L. Martin, Assistant Assessor, D. C., District Building, 
Washington, D. C. 

297 EXHIBIT “M.” 

I 

Filed Jan. 5, 1950. Harry M. Hull, Clerk. 

Office of the Assessor of the District of Columbia 
Report of Gross Earnings 1 

July 1, 1945 - June 30, 1946. 1 

This report must be filed in the office of the Assessor on 
or before August 1,-. 

Name American Security and Trust Company, 

Address 15th and Penna. Ave., N.W., Washington 13, D. 0. 

Gross Earnings Subject to Tax.$806,661.48 

This return shall be supported by a statement showing, 
in detail: | 

(a) By description and amounts, entire gross re¬ 
ceipts during the period stated above. 

(b) In a second column, claimed eliminations from 
entire gross receipts. Included in this column 
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should be interest from Federal, state, county 
and municipal obligations claimed to be ex¬ 
empt, together with any receipts claimed to be 
return of capital and other items claimed to be 
non-taxable. 

(c) In a third column, figures making up the total 
gross earnings subject to tax reported above. 

I swear (or affirm) that this return and accompanying 
statement have been examined by me, and, to the best of my 
knowledge and belief, are a true, correct and complete re¬ 
turn, made in good faith, of taxable gross earnings for the 
period stated. 

Subscribed and sworn to before me this 9th day of De¬ 
cember, 1946. 


American Security and Trust Company 

Signature 

/s/ H. W. Ireland, 
Title 

Vice-President and Treasurer. 


Wm. F. Orrison, Jr. 

Notary Public, D. C. 

Notary Public, District of Columbia 
My Commission Expires June 30, 1948. 

For Office Use Only 


Taxable amount.$- 

Penalty.$■ 

Total .$■ 

Taxes.$- 
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298 EXHIBIT “M” (Continued) 

Filed Jan. 5, 1950. Harry M. Hull, Clerk. 
American Security and Trust Company, 
Washington, D. C. 

• i 

Schedule of Gross Earnings for the Fiscal Year 
July 1,1945 thru June 30, 1946 

I 

Amount 

Gross Subject 

Description Receipts Deductions To Tax 

Interest on U.S. Gov¬ 
ernment Securities 
issued before March 1, 

1941 $407,029.17 

Add 

Amortization taken t 

July 1, 1945 thru 
June 30, 

1946 54,836.77 $461,865.94 $461,865.94 $ — 

Interest on U.S. Gov¬ 
ernment Securities 
issued from March 1, 

1941 to March 28, 

1942 229,200.40 
Add 

Amortization taken j 

July 1, 1945 thru 
June 30, 

1946 22,263.70 251,464.10 251,464.10 — 


Interest on Federal 

Land Bank Bonds issued 

before March 28, 1942 6,430.00 6,430.00 


I 

i 
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Dividends Stock Federal 
Reserve Bank, Richmond, 

Va., issued before March 
28, 1942 14,040.00 

Interest on U.S. Gov¬ 
ernment Securities 
issued after March 2S, 

1942 647,679.11 

Add 

Amortization taken 
July 1, 1945 thru 
June 30, 

1946 69,594.59 717,273.70 


Interest on Federal 
Land Bank Bonds 
issued after March 
28, 1942 5,905.02 

Add 

Amortization taken 
July 1, 1945 thru 
June 30, 

1946 369.60 6,274.62 


Dividend on Stock 
Federal Reserve Bank 
issued after March 
28, 1942 156.00 

Interest & Dividends 
on Corporate Bonds & 

Stocks—Including 
affiliates SS, 621.36 
Add 

Amortization taken 
July 1, 1945 thru 
June 30, 

1946 441.53 


14,040.00 


717,273.70 ^ — 


6,274.62 


156.00 


89,062.89 


89,062.89 
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EXHIBIT “M” (Continued) 


Gross 

Description Receipts 

Interest on Real Es¬ 
tate, Collateral, 

Commercial, Personal, 

Title I, Title II, 

Automobile, and 
Consumer Credit 
Loans $421,811.90 

Add 

Amortization taken 
on R.E. Loans 41.05 $421,852.95 
Interest received from 
2% Depositary Bonds 
The earnings on these 
bonds were considered 
a refund of expense in¬ 
curred in cashing Gov¬ 
ernment checks, and 
handling withheld taxes 
for the Government 13,680.09 

Commissions 

Trust Department 

Service 355,897.79 


Deductions 


Amount 
Subject 
To Tax 


I 


I 

i 

I 


$421,8^2.95 


13,680.09 — 

! 

i 

— 355,897.79 

7 i 


Total Carried 

Forward (page 1) $2,337,998.08 $1,471,184.45 $866,8li63 
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Amount 


Gross 

Subject 

Description 

Total Brought 

Receipts Deductions 

To Tax 

Forward $2,337,998.08 $1,471,184.45 $866,813.63 

Miscellaneous fees and 
commissions for regu¬ 
lar and special ser¬ 
vices including fees 

for redemption of 

War Bonds facilities, 
Foreign Exchange, 
O.P.A. ration Bank¬ 



ing, etc. 

Commissions on In¬ 
surance premiums, ren¬ 
tals, sales, and other 
activities relating 
to Real Estate & 

111,112.22 — 

111,112.22 

Insurance 

54,374.52 — 

54,374.52 

Safe Deposit Rentals 
Gross Real Estate 
Rentals Less: Re¬ 

41,122.55 — 

41,122.55 

pairs, heat, light, 

* 


Real Estate Taxes, 
depreciation, etc. 
on rental portion of 
building $86,878.95 



300 EXHIBIT 

“M” (Continued) 

Amount 


Gross 

Subject 

Description 

Gains from the Sale 
of Capital Assets 
including Federal 

Receipts Deductions 

To Tax 






I 

Securities (elim- - j ! “1 

mating amortization) 

Computed on Purchase 
& Sale 

Price 27,205.06 

Less Capital 

Losses — — 

$114,441.28 27,205.06 — — 

Profit and Loss 
Account 10,151.93 

Less 

Recoveries of Charged- 
Off Capital 

Items 10,054.72 97.21 — 9j7.21 

Fees for servicing F.H.A. 

Title I and Title II Loans— 

Insurance paid by the cus¬ 
tomer on F.H.A. Title I and 

II Loans, which is held in 

’ . j 

escrow until billed by the 

Federal Housing Administra¬ 
tion, not considered as an 

earning 722.96 722.96 — 


Deductions 

Capital expenditures for 
commodities furnished cus¬ 
tomers, pass books, check 
books, deposit slips, 
statements, etc. 

Fees received for redemp¬ 
tion of U.S. Savings Bonds 
Fees received conducting 
ration Banking 
Interest paid to saving 
depositors on balances of 
savings accounts 


$ 17,727.24 $ 17,7271.24 
14,834.40 $ 14,8341.40 


3,911.89 $ 3,911| 


.89 


256,962.50 $256,962'50 


$2,658,883.87 $1,852,222.39 $806,661148 


TOTAL 
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EXHIBIT “N” 


Filed Jan. 5, 1950. Harry M. Hull, Clerk 
District of Columbia—Office of the Assessor 
For Fiscal Year 1947 
Bill for First Half—Due in September 
Penalty,—1 % each succeeding month. 

First Half A.O. 22088 First Half 

Gross Earnings First Half Tax for Year 

$1,210,857.33 Dollars Cts. 

Tax @ 6% 1/7/47 36,325 72 

American Security & 

Trust Company 


Dollars Cts. 
72,651 44 


15th & Pa. Ave., N.W. 

Citv 

F 


% Penalty 
Total 


Rendered 1/7/47 Credit 9008 

PAID UNDER PROTEST 

Notice: —If tax for year is paid at one time present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 

Pay Collector of Taxes, D. C. Enclose stamped ad¬ 
dressed envelope if receipt is desired. 

Jan. 14-47 404 uLst Chk—P 36,325.72 

Paid— Guy W. Pearson, Collector of Taxes, D. C. 
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EXHIBIT “O” 


Filed Jan. 5, 1950. Harry M. Hull, Clerk 
District of Columbia—Office of the Assessor 
For Fiscal Year 1947 
Bill for Second Half—Due in March, — 

Penalty,—1 % each succeeding month. 

Second Half A.O. 22088 Second Half 

Gross Earnings Second Half Tax for Year 

$1,210,857.33 Dollars Cts. Dollars Cts. 
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Tax (g 6 c /( 
American Security & 
Trust Company 
15tli & Pa. Ave., N.W. 
Citv 


1/7/47 36,325 72 


% Ponaltv 


Total 


F 


Rendered 1/7/47 Credit 9008 

i 

PAID UNDER PROTEST 

Notice:— If tax for year is paid at one time present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 

Pay Collector of Taxes, D. C. Enclose stamped ad¬ 
dressed envelope if receipt is desired. 

Jan-14-47 403 uLst Chk—P 36,325.72 j 

Paid— Guy \V. Pearson, Collector of Taxes, D. C. 
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EXHIBIT “P.” 


Filed Jan. 5, 1950. Harry M. Hull, Clerk. 

January 9, 1947} 

Collector of Taxes of the District of Columbia, 

District Building, 

Washington 4, D. C. | 

Dear Sir: j 

We hand you herewith our check for $72,651.44, in Ac¬ 
cordance with bill for taxes on Gross Earnings of this Com¬ 
pany for the fiscal year July 1, 1945 through June 30, 1946. 

This payment is made involuntarily and under protect, 
without admitting the right of the District of Columbia to 
demand the same, or to levy any tax or assessment on the 
basis of Gross Earnings of $1,210,857.33 for this period, 
and without waiving any legal right to contest the amouht 
of this tax, and assessment, and without waiving any legpl 
right to question the constitutionality and/or validity 6f 
the Acts of Congress under which this assessment and tax 
are made and levied, as incorporated in District of Co- 
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lumbia Code (1940), Title 47-1701 to 1709 inclusive, and for 
the following reasons: 

1. This tax includes an assessment made upon the fol¬ 
lowing items which we claim are not taxable as Gross Earn¬ 
ings, and/or have been erroneously eliminated by you as 
deductions from our Return and Schedule of Gross Earn¬ 


ings for this fiscal period. 

Interest on Federal Land Bank Bonds 
issued after 3/28/42, under the Public 

Debt Act of 1941. $ 6,274.62 

Interest on U. S. Government Deposi¬ 
tary Bonds, issued after March 28, 

1942, under the Public Debt Act of 

1941. $13,680.09 

Repairs, heat, light, real estate taxes, 
depreciation, etc. on rental portion of 

building. $86,878.95 

Capital losses. $27,205.06 

Fees for servicing F.H.A. Title I and 


Title II Loans—Insurance paid by the 
customer on F.H.A. Title I and II 
Loans, which is held in escrow until 
billed by the Federal Housing Admin¬ 
istration, not considered as an earn¬ 


ings . $ 722.96 

Fees received for redemption of U. S. 

Savings Bonds. $14,S34.40 

Fees received for conducting ration 

Banking. $ 3,911.89 

304 Interest paid to saving depositors 

on balances of savings accounts.$256,962.50 

Very truly yours 


American Security and Trust Company 
By /s/ H. W. Ireland, 

Vice-President. 
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Enclosure: Treasurer’s Check of American Security and 
Trust Company dated January 8,1947, No. 56723 payable to 
Collector of Taxes, D. C., in the amount of $72,651.44. 

Copy to Board of Personal Tax Appraisers, Office of 
the Assessor, of the District of Columbia, Attention J Mr. 
James L. Martin, Assistant Assessor, D. C., District Build¬ 
ing, Washington, D. C. j 


* i 


Filed Feb. 10, 1950 Harry M. Hull, Clerk 
314 ANSWER TO COMPLAINT 

FIRST COUNT I 

FIRST DEFENSE 

i 

i 

The complaint fails to state a claim against defendant 
upon which relief can be granted. j 


SECOND DEFENSE 


1. Defendant admits that this Court has jurisdiction o'tfer 
this cause, but denies that this Court has jurisdiction to 
grant the relief prayed. 

2. Defendant admits the allegations contained in par(a- 

graph 2 of the complaint. j 

3. Defendant admits the allegations contained in para¬ 
graph 3 of the complaint. j 

4. In answer to the allegations contained in the first sen¬ 
tence of paragraph 4 of the complaint, defendant avers arid 
alleges that the taxes involved in this cause were imposed 
under the actual, not merely purported, authority of tbje 
provisions of Sec. 6, paragraph 5, of the Act of July 1, 1902, 
32 Stat. 619, as amended by Title IV, Sec. 2, of the Act qf 
July 26,1939, 53 Stat. 1107 (Sec. 47-1701, D. C. Code, 1940j. 
Defendant, further answering the allegation contained in 
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paragraph 4 of the complaint, denies that the taxes involved 
were erroneously paid and further denies that said 
315 defendant is under a duty, through its Commission¬ 
ers, to make a refund to plaintiff. Defendant admits 
the remaining allegation contained in paragraph 4 but de¬ 
nies the relevancy of the statutes therein set forth to this 
cause of action. 

5. Defendant denies the allegations contained in para¬ 
graph 5 of the complaint. 

6 and 7. Defendant admits the allegations contained in 
paragraphs 6 and 7 and of the complaint. 

8. Defendant denies that the taxes involved were paid 
involuntarily and under duress and compulsion, but admits 
tlie remaining allegations contained in paragraph 8 of the 
complaint. 

9. Defendant admits the allegations contained in para¬ 
graph 9 of the complaint. 

10. Defendant denies that any taxes involved in this cause 
were paid involuntarily, under duress and compulsion. 

11. Defendant admits the allegations contained in para¬ 
graph 11 of the complaint. 

12. Defendant denies the Assessor “estimated the ‘gross 
earnings ? of plaintiff'’ but admits the remaining allegations 
contained in paragraph 12 of the complaint. 

13. Defendant denies that any taxes involved in this 
cause were paid involuntarily and under duress and com¬ 
pulsion, but admits the remaining allegations contained in 
paragraph 13 of the complaint. 

14. Defendant denies the allegations contained in para¬ 
graph 14 of the complaint. 


SECOND COUNT 
FIRST DEFENSE 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 
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SECOND DEFENSE 

15. The defendant’s answers to the allegations contained 
in paragraph 15 are the same as the answers con- 

316 tained in paragraphs 1, 2, 3, 4 and 5 of this answer to 
complaint under the first count and are incorporated 
hy reference as part of this second count, as if fully re¬ 
peated therein. ! 

16. Defendant admits the allegations contained in para- 

graph 16 of the complaint. i 

17. Defendant denies the Assessor “estimated the ‘giioss 
earnings’ of plaintiff”, but admits the remaining allega¬ 
tions contained in paragraph 17 of the complaint. 

18. Defendant denies that any taxes involved in this cagse 
were paid involuntarily and under duress and compulsion, 
but admits the remaining allegations contained in para¬ 
graph 18 of the complaint. 

19. Defendant denies the allegations contained in para¬ 
graph 19 of the complaint. 1 

I 

1 

*■ * * * * * * * * 

I 

8 Mr. Walker: That leaves the question as to whether 

involuntary payment is a question of fact or law. I 

The Court (Matthews, J.): Well, I would rather ydm 
would go on and make your argument and then I will dle- 
termine that. I 

Mr. Walker: Yes, Your Honor. In common law, if Yoiir 
Honor pleases, a taxpayer who wished to test the legality 
of any assessment of taxes, paid the taxes involuntarily 
and sued at law to recover. That, we contend was and is 
the law of the District of Columbia. 

The Court: IIow would you say that these plaintiffs mu.Jt 
have paid the tax to have paid it involuntarily? 

Mr. Walker: Under distraint or threat of distraint, a 
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fact which is absent in each of these cases; it is not alleged, 
nor is it a fact. 

In 1938, with the creation of the Board of Tax Appeals 
for the District of Columbia, taxpayers were given an 
alternative remedy and that was to have the legality of the 
tax determined by the Board of Tax Appeals of the District 
of Columbia. That administrative remedy was not in de¬ 
rogation of the common law remedy and that is well settled 
by the case of Linder v. District of Columbia in the Muni¬ 
cipal Court of Appeals. 

********* 

15 The Court (Matthews, J.): Mr. Walker, one per¬ 
cent a month is a high penalty and, in practice, the 
District sometimes just lets that penalty accumulate and 
accumulate and doesn’t do anything about it. 

Mr. Walker: I don’t understand Your Honor’s state¬ 
ment, the District doesn’t do anything about it. 

The Court: I say that sometimes the District, in prac¬ 
tice, here just lets the penalties accumulate and accumulate. 

Mr. Walker: I don’t think you could-say the District, 
wouldn’t that be the taxpayer, Your Honor please, that 
didn’t pay the tax? The penalty is only for the delin¬ 
quency. 

The Court: Yes, but I mean if the District doesn’t do 
something to collect the tax, the penalties accumulate and 
accumulate. 

********* 

30 The Court (Matthews, J.): Was this Hamilton case 
going on all the time this tax was involved, or did 

that rise subsequently? 

Mr. Bradley: No, the Hamilton litigation and allied 
facets were going on while all this was going on, about 1945. 
Mr. Walker: I think in 1945 and by the Court of 

31 Appeals in 1946, and then it was remanded and they 
had a subsequent appeal. 
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Mr. Bradley: It has been up twice. 

The Court: My thought was it would just be an idle 

gesture to do much talking to the District about it while 

that litigation is going on. I 

* • # # * * # * l • 

0 

32 The Court (Matthews, J.): Now, the observation 
has been made here by Mr. Walker that the Couil 
bases its opinion upon circumstances. It seems to be th^t 
in all of these cases where this question of involuntary pay¬ 
ment is brought up, that it goes right back to the circum¬ 
stances. You try to apply this rule, whether it is voluntary 
or involuntary, in the light of the circumstances in each 
case, and that was what I tried to do in this case, to con¬ 
sider all the circumstances with respect to this particular- 
ruling that taxes paid are involuntarily paid. 

On the question of the statutes that regulate this matteij, 
frankly, I do not feel that I am quite sure which is correct^ 
and which isn’t correct. But I believe that this being aiji 
inferior court, that vou have to go on the basis of what the L 
Court of Appeals has decided, and they have made this dej 
cision with respect to these banks where they are carrying- 
on a similar business, that they are to be similarly treated 
both of them having savings accounts as well as commercial 
accounts. j 

Now, with reference to the language used in the opinion, 1 
the Court of Appeals itself used much of that same language 
in their statement. For instance, they said that they 
108 continued to do what the court had said could not be 1 
done, or words to that effect, to my recollection. 

Mr. Walker: If Your Honor please, not the assessing au¬ 
thorities. The court clearly recognized the assessing au-i 
thorities taxed everybody the same. 

The Court: I might say I had meant to take in the whole 
situation, and not pick out any particular authorities as 
having done something, but perhaps I have. I do believe j 
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the reasoning is correct. It may be 100 per cent wrong, but 
I believe that it is right. I am willing, however, to modify 
the memorandum opinion in some respects. Do you have a 
copy of it there? 

Mr. Craighill: Apropos of that particular point, I under¬ 
stand that the Board of Tax Appeals is a part of the as¬ 
sessing authority. 

The Court: Yes. 

Mr. Craighill: And has been so defined. 

The Court: Yes. And so on page- 

Mr. Craighill: Page 2, in the middle. 

The Court: On page 3 we say: “Plaintiff was also aware 
that defendant in pending litigation and otherwise was 
vigorously resisting the correction of such discriminatory 
interpretation.” Now, that is true in the first decision, so 
that 1 believe that that should stand. Then this part: “and 
even after the first Hamilton National Bank decision 
109 some taxing authorities continued to do exactly the 
thing” . .. That could be modified to say that “even 
after the first Hamilton National Bank decision taxing au¬ 
thorities continued” if you feel that that is better. 

Mr. Walker: I think I have not made myself clear. 

The Court: Yes, you have made yourself clear. What 
vou sav is that the Assessor was not discriminating be- 
cause the Assessor insisted all of them be taxed six per cent 
and that that did equalize it. But what happened was that 
the Board of Tax Appeals then came along and said that 
the Hamilton Bank was correct at six, but that the other 
banks were correct at four. That is what they said. So 
they were standing on this discriminatory interpretation, 
which was four for one, and six for the other. 

Mr. Walker: The Board of Tax Appeals? 

The Court: Yes, and I think that under the decision they 
are included in the words “taxing authorities.” 

Mr. Walker: Taxing authorities, but not assessing au¬ 
thorities. 
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The Court: What if before the word “continued” jthe 
words “taxing authorities” were inserted? j 

Mr. Walker: Couldn’t we say the Board of Tax Appeals 
for the District of Columbia ? j 

The Court: Then I think I would have to explain. j 

Mr. Walker: The Court of Appeals has said that. - 

110 It said it was the Board. 

The Court: If this is to go anywhere, it would jgo 
to the people who have said it, so they would know what it 
meant. Now, page 2, where it says “Apparently the taxing 
authorities paid no attention. ...” That is exactly wliat 
the Board of Tax Appeals did—they paid no attention to it- 
Mr. Walker: Both of the things which Your Honor h^s 
observed, are not this defendant, but the Board of T:ix 
Appeals. 

Mr. Bradley: 1 cannot follow you on that. As I said a 
minute ago, as late as the Hamilton National Bank wajs 
finally disposed of, when that came down on the mandate, 
they came right along and assessed every bank. 

The Court: They did, but that was equal. That is hi^ 
point. I 

Mr. Bradley: But it did ignore the Court of Appeal* 
decision. j 

The Court: Well, the Court of Appeals in that first dej 
cision said they should either reduce it or reconsider theiij 
method of assessment, and then come back. I 

Mr. Walker: That is correct, and we did equalize the tax,| 
and that is what this defendant did. I 

The Court: Well, I want, so far as I can, to do exact] 
justice to the District. i 

I 

I 

* * * * * * * * • ! 

j 

111 Mr. Walker: I would suggest the substitution on 
page 2 of the words: “Board of Tax Appeals of the I 
District of Columbia” for the words “taxing autkori- i 


i 




112 ties.” And on page 3, I would suggest the deletion 
of that part, that the defendant in pending litigation 

and otherwise, if that phrase is intended to refer to any¬ 
time subsequent to October 17, 1946. 

The Court (Matthews, J.): Well, I don’t think you would 
get the impression that that was new. I think the way it is 
written, you would assume that was before the first Hamil¬ 
ton National Bank case, because what follows that applies 
to that. 

Mr. Walker: I see. Then in the second portion of that 
sentence, I would substitute the words “The Board of Tax 
Appeals for the District of Columbia” between the words 
‘ 4 decision ’ ’ and 4 4 continued. ’ ’ 

The Court: Well, I will say “taxing authorities” and put 
the Board of Tax Appeals in parenthesis. 

Mr. Walker: If Your Honor please, by doing that you 
include the assessing authorities of the District, who made 
<; six per cent assessment, and even after the decision didn’t 
continue it. Certainly the assessing authorities are part of 
the taxing authorities, and they didn’t continue to do that 
after the decision in the Hamilton case. I do not mean to 
pick words out, but if any phrase is used that includes the 
assessing authorities, it is incorrect, after the decision. 

The Court: Well, I do not think the expression “taxing 
authorities” includes everybody, necessarily. 

Mr. Walker: Mr. UpdegrafF points out the word “de¬ 
fendant” he thinks doesn’t include the Board of Tax 
Appeals. 

113 The Court: I said I was going to revise the last 
clause. The first clause is all right as to the defend¬ 
ant, because that is what they did. The first clause infers 
before the first decision they were trying to uphold this 
discrimination, which they were. 

Mr. Walker: That is true. That is true. That is correct. 
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319 


MEMORANDUM OPINION 


i 

The plaintiff bank seeks recovery of taxes allegedly paid 
by it involuntarily after such taxes were illegally or er¬ 
roneously assessed by the District of Columbia over and 
above the amount actually due. The District of Columbia 
seeks dismissal of the complaint on the ground that I the 
taxes were paid voluntarily and hence that the court is With¬ 
out jurisdiction to grant the plaintiff any relief, the com¬ 
mon law rule being that the taxpayer cannot challenge the 
validity of taxes and recover taxes paid unless the payment 
was made involuntarily. [ 

The specific charge of plaintiff is (1) that defendant Im¬ 
properly imposed a tax of six per cent of plaintiff’s gijoss 
earnings when only four per cent was proper and (2) that 
the defendant included as gross earnings items which should 
have been excluded. j 

Sections 1701 and 1703 of Title 47 of the District of Co¬ 
lumbia Code relate to taxation of banks and trust companies. 
Section 1701 imposes a tax of six per cent of gross earniiigs 
upon “each national bank and all other incorporated bahks 
and trust companies.” Section 1703 provides that 
320 “incorporated savings banks paying interest to their 
depositors” shall pay upon their gross earnings, less 
the sums paid as interest to their depositors, an annual tax 
of four per cent. The plaintiff asserts that it is engaged 
in a general banking business including the business of 
receiving saving deposits upon which it pays interest to de¬ 
positors ; that the assessment in issue was at the rate of six 
per cent of gross earnings; that the more favorable assess¬ 
ment authorized by Section 1703 was erroneously denied 
plaintiff; that plaintiff paid the higher assessment undc|r 
compulsion and duress to avoid penalties and collectio|n 
bv distraint. 

The taxes in controversy were paid in 1945,1946 and 194J. 
In June 1946 the United States Court of Appeals for the 
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District of Columbia Circuit in the first Hamilton National 
Bank case, reported in SI IT. S. App. D. C. 200, held that 
where national banks and savings banks in the District 
engage in both saving account and commercial banking 
business it is improper for the taxing authorities to dis¬ 
criminate and classify some as savings banks and refuse 
so to classify the others. But some of the taxing authori¬ 
ties 1 paid no attention to that edict of the court as in the 
second Hamilton National Bank case which was decided in 
1040 and reported in 17G F. 2d 624 the court says: 

“The actual situation of the state and national 
banks with respect to taxation is exactly as it was 
before we wrote our opinion in Hamilton Bank v. 
District of Columbia; that is to say national 
321 banks are being taxed under Section 1701 and 
state banks are being taxed under the second 
paragraph of Section 1703. * * * 

So long as the taxing authorities of the District of 
Columbia classify as ‘incorporated savings banks’ 
the state-chartered commercial banking institutions 
which have interest-bearing savings deposits, and 
impose upon them the form of taxation set up in 
Section 1703, the national banks in the District 
which have interest-bearing savings deposits must 
be classified and taxed in the same manner.” 

The common law rule is that the taxpayer cannot chal¬ 
lenge the validity of the tax and recover taxes paid unless 
the payment was made involuntarily. The question here 
is—were the taxes paid involuntarily? To determine that 
question it is necessary to consider the surrounding cir- 

1 The Assessor re-examined the status of banks relative to taxation and 
concluded that there is no bank in the District properly classifiable as an “in¬ 
corporated savings bank paying interest to its depositors, ’ ’ and proceeded to 
apply to <iU banks the higher rate of taxation. But thereafter the Board of 
Tax Appeals set aside some of the assessments so made, holding that state- 
chartered banks paying interest to their depositors are properly taxable at the 
lower rate as incorporated savings banks but that national banks paying in¬ 
terest to their depositors must pay the higher rate. 
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cumstances. At the time of payment plaintiff was aware 
of the discriminatory interpretation of taxing statutes by 
the authorities so as to tax national banks at one rate and 
other banks at another rate despite their conduct of practi¬ 
cally identical businesses under similar conditions. 
Plaintiff was also aware that defendant in pending litiga¬ 
tion and otherwise was vigorously resisting the correction 
of such discriminatory interpretation, and even aft^r the 
first Hamilton National Bank decision some taxing authori¬ 
ties continued to do exactly the thing the court in tlia^ case 
said could not legally be done. 2 Efforts by plaintiff to get 
relief from the taxing authorities were futile. Plaintiff 
was faced with the prospect of heavy penalties—one per 
cent per month—as well as summary distraint of property 
for failure to pay. D. C. Code, Title 47, Sec. 1209 and! 1301. 
Banking is a highly vulnerable business, and dependent! upon 
the good will and patronage of the public. Obviously plain¬ 
tiff could not afford to run the risk of being publicized as a 
tax delinquent or of having its property distrained, plain¬ 
tiff and defendant were not on terms of equality. 
322 Plaintiff was a mere taxpayer. Defendant was cl|othc< 1 
with official authority, and under the existing Condi¬ 
tions plaintiff was constrained to pay the taxes demanded. 
In paying the challenged taxes the plaintiff in writing pro¬ 
tested to the defendant that the taxes were illegal, irregular 
and discriminatory, and that they were paid under djiress 
and compulsion. The court is of the opinion that under the 
circumstances it cannot fairly be said that the taxes I we re 
voluntarily paid. 

The motion to dismiss the complaint will be denied, j 


June 20, 1950 


Bi'rxita Shelton Matthews, 

Judtyc. 


- Hamilton Sat. Saak v. District of Columbia, 17<5 F.2d (>£4 at pago 
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324 ORDER DENYING MOTION TO DISMISS 

COMPLAINT 

Upon further consideration of the motion of defendant, 
contained in the first defense of its answer filed in this 
cause to dismiss the complaint, the points and authorities 
filed in support thereof and in opposition thereto, and the 
matter having been heard in open Court, it is this 21st day 
of June 1950: 

Adjudged, Ordered and Decreed that the said motion of 
the defendant to dismiss the complaint in this cause be, and 
the same is hereby denied. 

Burnita Shelton Matthews, 

Judge. 

******** 

325 AMENDED ANSWER TO COMPLAINT 

FIRST COUNT 
FIRST DEFENSE 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

SECOND DEFENSE 

1. Defendant admits that this Court has jurisdiction over 
this cause, but denies that this Court has jurisdiction to 
grant the relief prayed. 

2. Defendant admits the allegations contained in the first 
sentence of paragraph 2 of the complaint, and further ad¬ 
mits that the plaintiff is under the regulatory control of the 
Comptroller of the Currency but denies the remaining 
allegations contained in paragraph 2. 

3. Defendant admits the allegations contained in para¬ 
graph 3 of the complaint. 

4. In answer to the allegations contained in the first sen¬ 
tence of paragraph 4 of the complaint, defendant avers and 
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alleys that the taxes involved in this cause were imposed 
under the actual, not merely purported, authority of the 
provisions of Sec. 6, paragraph 5, of the Act of July ! £6, 
1939, 53 Stat. 1107 (Sec. 47-1701, D. C. Code, 1940). 
326 Defendant, further answering the allegation con¬ 
tained in paragraph 4 of the complaint, denies that 
the taxes involved were erroneously paid and further denies 
that said defendant is under a duty, through its Commis¬ 
sioners, to make a refund to plaintiff. Defendant admits 
the remaining allegations contained in paragraph 4 hut 
denies the relevancy of the statutes therein set forth to t^iis 
cause of action. | 

5. Defendant denies the allegations contained in para¬ 
graph 5 of the complaint. 

6. and 7. Defendant admits the allegations contained jin 
paragraphs 6 and 7. 

8. Defendant denies that the taxes involved were paid in¬ 
voluntarily and under duress and compulsion, but admits 
the remaining allegations contained in paragraph 8 of the 
complaint. 

9. Defendant admits the allegations contained in para¬ 
graph 9 of the complaint. | 

10. Defendant denies that any taxes involved in this caujse 
were paid involuntarily, under duress and compulsion. 

11. Defendant admits the allegations contained in para¬ 
graph 11 of the complaint. 

12. Defendant denies that the Assessor “estimated tljie 
‘gross earnings’ of plaintiff”, but admits the remaining 
allegations contained in paragraph 12 of the complaint, j 

13. Defendant denies that any taxes involved in th|s 

cause were paid involuntarily and under duress and com¬ 
pulsion, but admits the remaining allegations contained ijn 
paragraph 13 of the complaint. j 

14. Defendant denies the allegations contained in para¬ 
graph 14 of the complaint. 
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THIRD DEFENSE 

The right of action for all but Twelve Thousand Eight 
Hundred Forty-two Dollars and Fifty-two cents ($12,- 
327 S42.52) of the amount set forth in the first count of 

the complaint did not accrue within three years next 
before the commencement of this action. 

SECOND COUNT 
FIRST DEFENSE 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

SECOND DEFENSE 

15. The defendant’s answers to the allegations contained 
in paragraph 15 are the same as the answers contained in 
paragraphs 1, 2, 3, 4 and 5 of this amended answer to com¬ 
plaint under the first count and are incorporated by refer¬ 
ence as part of this second count, as if fully repeated 
therein. 

1G. Defendant admits the allegations contained in para¬ 
graph 16 of the complaint. 

17. Defendant denies that the Assessor ‘‘estimated the 
‘gross earnings’ of plaintiff”, but admits the remaining al¬ 
legations contained in paragraph 17 of the complaint. 

18. Defendant denies that any taxes involved in this cause 
were paid involuntarily and under duress and compulsion, 
but admits the remaining allegations contained in paragraph 
18 of the complaint. 

19. Defendant denies the allegations contained in para¬ 
graph 19 of the complaint. 

#•##**#*# 


330 PRETRIAL PROCEEDINGS 

This is an action to recover a part of the gross earnings 
taxes paid by plaintiff for the fiscal years 194G and 1947. 
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Facts stipulated by the parties and their respective conten¬ 
tions are hereinafter set forth. 

Stipulated Facts 
(As to the fiscal year 1946) 

(a) From information reported by plaintiff on its return 
and amended returns, the Assessor of the District of Co¬ 
lumbia computed the taxable gross earnings of plaintiff! for 
the year ending June 30, 1945, to be $1,334,587.27 and as¬ 
sessed a tax thereon at 6%, amounting to $80,075.24, for the 
fiscal year 1946. 

(b) The tax so assessed was paid in three installments 
as follows: 

On September 20, 1945. $38,741.39 

On March 27,1946. 28,491.33 

On January 14,1947. 12,842.52 


$80,075.24 [ 

(c) During the year ending June 30, 1945, as disclosed 
by said returns, plaintiff paid $221,035.00 as interest to 
savings depositors on balances of savings accounts. The 
Assessor did not allow a deduction for said interest on Sav¬ 
ings accounts, although such deduction had been claimejl in 
the amended returns of plaintiff. 

331 (As to the fiscal year 1947) 

(d) From information reported by plaintiff on its return, 
the Assessor computed the taxable gross earnings of plain¬ 
tiff for the year ending June 30, 1946, to be $1,210,857.33 
and assessed a tax thereon at 6%, amounting to $72,651^.44, 
for the fiscal year 1947. 

(e) The tax so assessed was paid on January 14, 1947. 

(f) During the year ending June 30, 1946, as disclosed 
by said return, plaintiff paid $256,962.50 as interest to sav¬ 
ings depositors on balances of savings accounts. The As¬ 
sessor did not allow a deduction for said interest on savings 
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accounts, although such deduction had been claimed in the 
return of plaintiff. 

(As to both fiscal years) 

(g) Plaintiff filed returns, received tax bills, and ex¬ 
changed correspondence with taxing officials of the District 
of Columbia as set forth in the exhibits to the complaint and 
in those allegations of the complaint which have been ad¬ 
mitted in the amended answer. 

(h) A copy of the findings and opinion of the Board of 
Tax Appeals of the District of Columbia in Docket No. 
1066, identified by the initials of the pretrial judge, may be 
admitted without formal proof. In said findings and opinion 
the Board held that for the fiscal year 1948 plaintiff was 
taxable at the rate of 4% on its gross earnings after deduc¬ 
tion of interest paid to savings depositors. The circum¬ 
stances recited in paragraph 12 of said findings, relating 
to the character of business done by plaintiff in comparison 
with the business done by certain other named incorporated 

banks in the District of Columbia, prevailed during 
332 the fiscal years 1946 and 1947, as well as during the 
fiscal year 194S. In other cases, the Board of Tax 
Appeals found that certain national banks having trust 
departments were doing business during said fiscal years 
bearing a like similarity to business done by said other 
incorporated banks, and likewise decided that said national 
banks were taxable at the rate of 4% on gross earnings 
after deduction of interest paid to savings depositors. 

(i) The following table stows total deposits with plaintiff 
in even thousands as of December 31st, and the proportions 
thereof which were savings deposits: 

1945 $128,395,000 24.8 

1946 149,640,000 24.6 

1947 150,062,000 24.9 

(jj Plaintiff was allowed an extension to January 15, 
1947, for payment of the last installment of $12,842.52 of the 
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tax assessed for the fiscal year 1946, and for payment of one- 

half of the tax assessed for the fiscal vear 1947, ana all 
• • * 
interest and penalties for late payment of said amounts was 

waived by the Commissioners of the District of Columbia. 

Upon notice as set forth in paragraph 12 of the complaint, 

plaintiff paid said taxes on January 14, 1947, and di4 uot 

request further extension of time to pay said taxes or waiver 

of interest and penalties for non-payment thereof for any 

period beyond January 15, 1947. No property of plaintiff 

was distrained for nonpayment of said taxes, and defendant 

claims that plaintiff received from the taxing authorities 

no communication containing any threat to distrain property 

of plaintiff for nonpayment of said taxes. 


333 Amended Claims of Plaintiff 

Plaintiff withdraws its claim, as to both fiscal years, that 
the Assessor erroneously failed to exclude the following 
six items set out in paragraphs 14 and 19 of the complaint: 

1946 1947 


Interest on U. S. Govern¬ 
ment Depository Bonds, 

etc.$ 13,101.40 $ 13,680.091 

Repairs, heat, light, real 
estate taxes, deprecia¬ 
tion, etc., on rental por¬ 
tion of building. S3,657.99 86,878.95 

Capital losses. 45,833.54 27,205.06 j 

Fees for servicing F.H.A. 

Title I and Title II Loans 
—Insurance paid by the 
customer on F.H.A. Title 
I and II Loans, which is 
held in escrow until bill¬ 
ed by the Federal Hous¬ 
ing Administration, not 
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considered as an earn- 


ings. 

782.78 

722.96 

Fees received for redemp- 



tion on U. S. Savings 
Bonds . 

6,823.90 

14,S34.40 

Fees received for conduct- 



ing ration banking. 

7,940.50 

3,911.89 


PlaintifF lias withdrawn its claim for relief in the nature 
of mandamus against the Board of Commissioners of the 
District of Columbia. 

Plaintiff claims that in the assessment of gross earnings 
taxes for the fiscal years 1946 and 1947, the Assessor er¬ 
roneously disallowed deduction of interest paid to savings 
depositors, and erroneously applied a tax rate of 6%. 

Plaintiff claims that the correct rate was 4% and that 
recovery should be adjudged against defendant for over¬ 
payments calculated as follows: 

Fiscal year 1946 

Tax assessed and paid $ 80,075.24 

Gross earnings.$1,334,587.27 

Less interest paid on 
savings accounts ... 221,035.00 

$1,113,552.27 
Tax at 4% on $1,113,- 

552.27 . 44,542.09 


Overpayment. $ 35,533.15 

334 Fiscal year 1947 

Tax assessed and paid $ 72,651.44 

Gross earnings.$1,210,857.33 

Less interest paid on 

savings accounts. 256,962.50 


$ 953,894.83 
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Tax at 4% on $953, 

894.83 . 

Overpayment. $ 34,495.$5 

Total overpayment for j 

both years. $ 70,02S.Sj0 

Plaintiff asserts that the foregoing overpayments of 
taxes were paid to defendant involuntarily under duress and 
compulsion and that plaintiff has a remedy to recover the 
overpayments in this civil action. Plaintiff furtheit con¬ 
tends that the involuntary nature of the payments, oln the 
facts alleged in the complaint and admitted in the amended 
answer, has been determined by this Court in the order and 
opinion overruling the motion of defendant to dismiss the 
complaint 

Defenses of the District of Columbia, 

i 

Defendant, District of Columbia, denies that any df the 
tax payments involved in this action were made involuntari¬ 
ly under duress and compulsion, and denies that the plain¬ 
tiff has the right to recover in this civil action any part of 
the taxes paid for the fiscal years 1946 and 1947 or that 
the Court has jurisdiction to grant the relief prayed, i 

Defendant further pleads the statute of limitations ns to 
all but $12,842.52 of the claim based on taxes for the jisca] 
year 1946 on the ground that the cause of action as t<j) the 
balance claimed with respect to 1946 did not accrue wjithin 
three years next before the commencement of this action. 

Defendant amends its answer to add as a further defense 
with respect to both fiscal years that the 
335 failed to exhaust its administrative remedies 

attempting to invoke the jurisdiction of this Court. 

Contention of Plaintiff on Plea of Limitations 

Plaintiff contends that recovery is not barred by limita- 
tions with respect to the two payments made more jlhan 


plaijntiff 
prior to 


i 


I 
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three years before the commencement of this action, be- 
cause these payments were made in response to tentative 
assessments (Exhibits E and II), and the entire gross earn¬ 
ings taxes of plaintiff for the fiscal year 1946 were on the 
basis of an open mutual account with defendant until the 
final assessment made on JanuaFy 7, 1947, as more particu¬ 
larly indicated in the final tax bills rendered (Exhibits J 
and K) and in the letter of the Assistant Assessor to plain¬ 
tiff dated March 25, 1946, concluding as follows (Exhibit 
H): 


“When a final assessment is made, interest on 
any additional taxes will be waived, provided pay¬ 
ment is made within thirty days of the date of ren¬ 
dition of bill, or, if the final assessment is lower 
than the tentative assessment, a refund will bo 
made. ’ ’ 

Files of the Assessor of the District of Columbia relating 
to gross earnings tax assessed against plaintiff for the 
fiscal years 1946 and 1947 and certified copies of orders of 
the District of Columbia Commissioners relating to waiver 
of interest and penalties on gross earnings taxes assessed 
against incorporated banks and trust companies, initialed 
by the pretrial judge, may be admitted without formal proof, 
subject to appropriate objections as to relevancy, ma¬ 
teriality and competency. 

Edward A. Tamm, 

J Pretrial Judge 

Harry L. Walker, 

' Assistant Corporation Counsel 

^ Robert C. Chalfonte, 

Assistant Corporation Counsel 
Attorneys for Defendant 
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Dated: May 14th, 1951 
Me Kenney, Flannery & Craighill 
By Llewellyn 0. Thomas, 

Attorneys for Plaintiff 
Vernon E. West 

Corporation Counsel 

*#*##*#** 

132 Mr. Walker. Now, I think in fairness I should!say 
that we don’t raise the question of going to the 

Board of Tax Appeals, because the Municipal Cqurt 
of Appeals has ruled on that, and we have accepted it, that 
the remedy in Court at law and the remedy before the 

* i 

Board are concurrent remedies for relief, and they are not 
exclusive remedies. That is, you have no choice, the tax¬ 
payer. 

But on the question of exhausting administrative remedy, 
we are prepared to show that this taxpayer did (not 

133 request a refund of taxes prior to this suit, of |the 
District Commissioners, did not request a waived of 

interest or penalties - 

Mr. Craighill (interposing). I want to say something: 
It is not so. Here is the letter in which we did ask for [the 
refund before we filed suit. 

Mr. Walker. I stand corrected, if your Honor please. Let 
the record show that. 

Mr. Craighill. And we just got an answer that meant 
nothing. 

Mr. Walker. I thank you for correcting me. 

* • * # # * * * I * 

142 Vernon R. Dorman was called as a witness for and 
on behalf of the plaintiff and, having been first duly 

sworn, was examined and testified as follows: 

. j 

Direct Examination 

Bv Mr. Craighill: 

Q. Your full name is Vernon R. Dorman ? A. That' is 
correct. 
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Q. What is your residence and business address? A. My 
residence address is Herald Harbor, Maryland. Business 
address is loth and Pennsylvania Avenue. 

Q. What is your present occupation ? A. Auditor of the 
American Security and Trust 'Company. 

Q. And when were you first employed by the American 
Security and Trust Company, and in what capacity? A. 
March 31,1924, as an accountant. 

Q. And when did you become auditor? A. In January, 
1944. 

Q. And prior to that time for a certain period were you 
what they called acting auditor ? A. I was acting auditor 
for a little over a year. 

Q. Xow, will you state just generally what your 
143 duties are as auditor? A. Well, it is the general 
supervision of all accounting in the bank, and the 
audit of all records and the forms and procedures followed 
in the banking, and the responsibility for payment and pre¬ 
paration for all taxes of every description, and the financial 
statements of the bank at different periodic calls or requests, 
and monthly statements. 

Q. About how many in the auditing department under 
your supervision ? A. About fifteen. 

Q. Xow, will you be a little more specific with respect to 
tax returns, both Federal and District of Columbia tax 
returns? What are your duties in respect to those? 

Mr. Walker. If your Honor please, I don’t believe the 
Federal returns are pertinent. I object. 

Mr. Craighill. All right, we will leave out the Federal. 
By Mr. Craighill: 

Q. Relating to the District of Columbia tax returns, what, 
are your duties? A. Full responsibility. I prepare them 
and see that they are filed on time. I see that the payment is 
made on time, so that there will be no penalty involved. 

Q. Xow, have you examined a copy of the complaint and 
the exhibits from A to P that are filed in this case? 
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144 A. I have. 

Q. And to the best of your knowledge, can you 
state whether or not the facts stated in the complaint jare 
true? A. To the best of my knowledge, they are true. 

Q. You have checked the figures, and so on? A. I l^ave 
checked the figures; yes, sir. 

Q. Now, during the years 1946—well, we will start back 
as far as 1945 through 1947. 

Will you state whether you were informed in a general 
way of the litigation in the courts relating to gross earnings, 
the tax on gross earnings of banks and trust companies? 
A. I was informed through Mr. Burton, the counsel for jthe 
District of Columbia Bankers Association, who is represent¬ 
ing the tax for them. i 

Q. Are you referring to Mr. Clarence Burton? A. itr. 
Clarence Burton. I 

Q. What was his position? A. He is President of jthe 
City Bank. j 

Q. You have heard in my opening statement a reference 
to the case of the Riggs National Bank that was decided bick 
in 1929. Were you familiar, in a general way, with that, 
as far back as 1929? A. Yes, sir, I was. 

The Court. For the sake of the record, is it now under¬ 
stood that the exhibits attached to the complaint mlay 

145 be received ? 

Mr. Walker. Yes, your honor. 

Mr. Craigliill. I think it may clarify it a little, as we go 
along. There is an interweaving here of some other exhibits 
with those exhibits, so if your Honor please, I will simply 
mention some of them that are attached to the complaint 
to show the chronology as compared with the others, as jve 
iro along. I think it will make the record a little clearer if 
we do that. 

The Court. Then you expect later to offer these exhibits? 

Mr. Craighill. I now offer in evidence all of the exhibits 
to the complaint. 
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The Court. I thought perhaps you had. And there is no 
objection? 

Mr. Walker. No objection, your Honor. 

The Court. They will be received. 

(Exhibits A through P, attached to the com¬ 
plaint in this cause, were received in evidence.) 
By Mr. Craighill: 

Q. Mr. Dorman, have you held any position in the audi¬ 
tor’s section of the District of Columbia Bankers Associa¬ 
tion? A. I was chairman of the auditor’s section for the 
years ’46 and ’47. 

Q. And right during this period of ’46 and ’47, you 
146 were chairman of the auditor’s section? A. That is 
correct. 

Q. Now, what is the District Bankers Association and the 
auditor's section? A. The auditor’s section is the—well, 
let’s say a section of the District of Columbia Bankers As¬ 
sociation that has to do with all auditing of ever}* descrip¬ 
tion in banks, and anything that comes up, it is taken up 
before the auditor’s section, we appoint committees and 
go into it and work together and try to work everything 
out. 

Q. Did you have a special committee that handled the 
matter of tax on gross earnings of banks in the District of 
Columbia? A. We did; yes. 

Q. Who was chairman of that? A. Kavmond G. Marx, a 
controller of the Riggs National Bank. 

Q. Of the Riggs National Bank. A. Yes, sir. 

Q. Now, during that period did you have conversations 
with other auditors of other banks, and so forth, about this 
general situation? A. Well, it was just general. It was 
talked about during that period; yes. 

Q. Now, you say you were kept informed by Mr. 
Burton, particularly ? A. That is correct. 

Q. What do you mean by that? 


147 
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Mr. Walker. If your Honor please, I am going to cjbject 
to this on the ground of hearsay. Him keeping informed by 
Mr. Burton. That is purely inadmissible. I object. 

Mr. Craighill. I am simply showing his familiarity)with 
this litigation; what moved him to pay these taxes, bemuse 
J. am going to bring out that he is the man that decided to 
pay these taxes under protest, and I think that the infor¬ 
mation as to the reasons for feeling that he had to pay 
them involuntarily is pertinent. 

The Court: Objection sustained. 

By Mr. Craighill: j 

Q. Mr. Dorman, at the time these taxes were paid fot* the 
fiscal years involved in this case, that is, the fiscal yjears 
’46 and ’47, did you know anything about whether therej was 
a statute that imposed a penalty of 1 per cent a month if 
they were not paid on time? A. I did; yes. 

Q. Did you know that there was a statute that authorized 
the District of Columbia to distrain on both the personal 
property without notice and also on the real estate of) the 
bank with notice ? A. I did; yes. 

148 Q. And was that discussed among yourselvejs in 
this auditor’s section that you have talked a 
A. Yes. In years gone by, it has been discussed. 

Q. Now, I will hand you ten papers fastened together, 
the first one dated March 30, 192S, and the last one Septem¬ 
ber 25, 1934, all addressed to the American Security land 
Trust Company, and signed by C. M. Towers, Collector 
of Taxes, D. C., and ask if vou can tell where thev cdme 
from and what they are. A. These originally came fifom 
Towers, but they came out of our tax files, and for tl^ese 
years we rendered, or tendered our tax at one rate of inter¬ 
est, eliminating the savings, and then Mr. Towers cdme 
right back with this letter and said that if we did not ]}>ay 
the taxes on a certain time, that we would be penalized 1 
per cent monthly, as provided by law, and that he would t^ke 
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means to levy on our property if we did not pay it, and we 
paid the full amount. 

Q. When you decided to pay the taxes for the fiscal years 
1946 and ’47, did you know about these letters? A. I knew 
about these letters and we often discussed these letters. 
We had this in mind at all times. 

Mr. Craighill. I would like to offer these letters in evi¬ 
dence and ask that they be marked Plaintiff’s Exhibits 1-A 
to 1-J, inclusive. 

Mr. Walker. I object, if the Court please. All of 
149 tl’.ese letters are dated prior to the tax years here 
involved, and we say that they are immaterial to the 
issues involved in this case. 

The Court. Objection overruled 

The Court will take them for what tliev are worth. 

* 

« 

(Letters referred to, from Towers, Collector 
of Taxes, to American Security and Trust Com¬ 
pany, were marked Plaintiff’s Exhibits Xos. 1-A 
to 1-J, inclusive, and received in evidence.) 

Mr. Craighill. I understood, your Honor, you prefer to 
have one of these samples read in the course of our argu¬ 
ment, not at this time. 

The Court. I would prefer that, unless it is necessary to 
understand it. 

Mr. Craighill. I think it would be enlightening to read 
just one of them to show, as a sample, your Honor. 

The Court. Very well. 

Mr. Craighill. 1 would like to read this in evidence. 

This is oil the stationery of the Government of the District 
of Columbia, Office of the Collector of Taxes, March 30, 
1928: 

“American Security and Trust Company, 

“Washington, D. C. 

‘ ‘ Gentlemen: 

“This will acknowledge receipt of your letter of March 
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30, 1928, with chock enclosed and which yon tender 

150 in full payment of the amount of personal jaxes 
for the second half of 1928, levied against youj due 

and payable March 31, 1928, on your taxable gross earnings 
for the year ended June 30,1927. The amount of said check 
being less than the amount called for by the bill rendered 
to you, the same is hereby rejected and is returned tc| you 
herewith. 

“You are hereby notified that unless the full amouiit of 
said bill is paid on or before March 31, 1928, there will be 
added thereto a penalty of 1% per month as provided by 
law, and I shall immediately employ the means which the 
law affords me in the collection of personal taxes by! dis¬ 
traint of sufficient goods and chattels found within the Dis¬ 
trict of Columbia and belonging to you to satisfy this claim 
and the costs that may accrue. 

“In this connection your attention is called to the fact 
that the law gives me authority, for want of such goods and 
chattels, to levy upon and sell at auction your estate and 
interest in real estate in the District of Columbia. This 
authority I shall exercise if the above tax is not paijd as 
demanded. 

“Very respectfully, 

/s/ “C. M. Towers, j 
“Collector of Taxes, D. Cl” 

151 By Mr. Craighill: 

Q. Now, Mr. Dorman, I have here quite a number 
of letters which I believe you have examined, and in ofdcr 
to avoid repetition as to each letter, have you examined this 
bunch of letters and were they all taken from your files’ Is 
that correct? A. That is correct; yes, sir. 

Q. With the exception of the decision of Mr. Ivoei: igs- 
berger in the case in the Board of Tax Appeals ? A. That is 
correct. 
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Q. With that exception, these other letters came from 
your files, which are hept in your custody and under your 
supervision? A. That is correct. 

Mr. Craighill. I just wanted to avoid repeating. 

The Court. How will you have them marked? 

Mr. Craighill. I will introduce them now separately, but 
understand that that statement applies to all of them. 

I will now introduce them separately. 

First, in order to have the chronology correct, I call at¬ 
tention to Exhibits A, B, and C, of the exhibits to the com¬ 
plaint, which were the returns which the Trust Company 
filed with the Assessor as a basis for the assessment for the 
fiscal year 1946. 

152 By Mr. Craighill: 

Q. Now, I will show you a letter on the letterhead 
of the District of Columbia Bankers Association, dated July 
28, 1945, signed by Clarence F. Burton, Chairman, Com¬ 
mittee on Taxation, and ask if you can state what that is. 
A. This is a letter sent to the American Security and Trust 
Company; a decision between Mr. Dent, the Tax Collector, 
and Mr. Burton, as to the things that, should be taxes and 
the things that should be omitted. 

Q. That is, from the return on the gross earnings? A. 
That is correct. How to prepare the return, in other words. 

Q. Informing him how to prepare it? A. Yes. 

Mr. Craighill. I would like to offer that in evidence as 
Plaintiff's Exhibit No. 2. 

(Letter dated 7/28/45, Burton to Member Bank, 
was marked Plaintiff’s Exhibit No. 2 for identi¬ 
fication.) 

Mr. Walker. I object, if your Honor please, first on the 
ground that it is just Mr. Burton’s opinion, apparently, and 
secondly, Mr. Burton is not here himself for cross-examina¬ 
tion. 

I don’t question the fact that Mr. Burton signed such a 
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letter, but I say he is not here subject to cross-examination 
on the contents of his letter. 

Mr. Craighill. It is understood that I am offering 

153 it only for the purpose of showing the source f^om 
which this witness derived information that Mr. Dent, 

the Assessor of the District, and the Bankers Association, 
were negotiating in the summer of 1U45 when this return 
was due for the fiscal year ’46, as to what should be included 
in the return of gross earnings; to show that he knew of 
these negotiations. For no other purpose. I am simply 
offering it for that one purpose. 

Mr. Walker. I raise the same objection. 

Mr. Craighill. It is the beginning of a series of such 
letters. 

Mr. Walker. I have the same objection to the receipt of 
that as I did to the ones this morning in the Washington 
Loan and Trust Company case. 

It is a statement by someone in the District of Columbia 
Bankers Association—Mr. Burton. It is an expression, I 
have taken it as his view as to some pending litigation. (Mr. 
Burton is not here for cross-examination, and I don’t jsee 
how that letter could be pertinent. 

It is a statement of his views of the negotiations. 

The Court: The Court thinks it is proper to receive it 
for the limited purpose. There is almost an element of 
agency here, too, because I suppose this committee lyas 
representing this plaintiff’s matters as well as other njiat- 
ters, as attorney. 

Mr. Walker. I don’t know. We haven’s had any Evi¬ 
dence on that subject, if your Honor please. 

154 The Court: No. Except we have had evidence as 
to how the committee came into being. And I take it 

this bank was a member of the Bankers Association. 

Mr. Walker. There is no question of this bank, if yjour 
Honor please, but I believe the record in the case that you 
received this morning will show that some of the so-called 
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state banks are only associate members of the District of 
Columbia Bankers Association. 

The Court. Well, I will receive it for that limited purpose. 

(Thereupon, Plaintiff’s Exhibit No. 2 was re¬ 
ceived in evidence.) 

Mr. Craighill. Now, then, I call attention to Exhibit E 
attached to the complaint, which is a letter from Mr. James 
L. Martin to the American Security and Trust Company, 
dated April 20, 194-5, and that is so short, and I think it is 
extremely pertinent, if your Honor will indulge me I would 
like to read this one. 

It is addressed to the American Security and Trust Com- 

* 

panv, 15th and Pennsylvania Avenue, Northwest, Wash¬ 
ington, D. C.: 

“Gentlemen: 

“The Board of Personal Tax Appraisers has 
made a tentative assessment for the fiscal year 
1946 as reflected on the enclosed bill. 

155 “The Assessor and this office have been in con¬ 
ference with the Committee on Taxation of the D. C. 

155 “The Assessor and this office have been 
in conference with the Committee on Taxa¬ 
tion of the D. C. Bankers Association with a view 
to having reports from all banks on a uniform 
basis. When data and information requested are 
supplied, it is intended to determine which items 
of income are taxable and to adjust all assessments 
for the fiscal vear 1946 that mav be affected by 
decisions reached. It is anticipated that such ad¬ 
justments will be made before the second install¬ 
ment is due in March 1946. 

“It is suggested, in view of the foregoing, that 



only the first half of this bill paid during Septenij- 
ber. 


“Very truly yours, 

“James L. Martin, 
“Assistant Assessor, 1). G.“ 
By Mr. Craighill: i 

Q. Now, that was accompanied by a tentative bill,I was 
it not ? A. It was; yes, sir. 

Q. And that was actually paid in September, 194;1>, as 
shown on the pre-trial statement? A. That is correct, j 

Q. Now, before making that payment do you recall 
whether or not you obtained a formal letter of pro- 
156 test from counsel? A. I did; yes. 

Q. I will show you now Exhibit F, which 'isj at¬ 
tached to the complaint, purporting to be a letter dated 
September 20, 1945, addressed to the Collector of T^xes 
of the District of Columbia, signed by the American Se¬ 
curity and Trust Company, by H. W. Ireland, Treasqrer. 
It has already been admitted in evidence, and I will askivou 
if you will state the circumstances under which that letter 
was prepared, and how it was done. A. Our attorney pre¬ 
pared this letter for us. 

Q. Who was the attorney? A. Thomas F. Burke. lie 
prepared this affidavit and I drew it up and put the figures 
in that applied to us, and I initialed the return and I had 
Mr. Ireland, Treasurer, sign it. 

Q. Mr. Hans Ireland, Treasurer of the Trust Company? 
A. Mr. Hans Ireland, Treasurer of the American SecuHty 
and Trust Company. 

Q. And the check was sent to the District, to the Collec¬ 
tor of Taxes, with that letter? A. The check for $38,74}.39 
was sent with the protest, the letter of protest. 

Mr. Craighill. Now, this letter is rather long, ainjl I 
would like to read just three or four lines in the second 
paragraph. 
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157 The first paragraph is simply “We hand you here¬ 
with our check for $38,741.39. ” 

% 

“This payment is made involuntarily and under 
protest, without admitting the right of the District 
of Columbia to demand the same or to levy any tax 
or assessment on the basis of gross earnings of 
$1,291,379.51, and without waiving any legal right 
to contest the amount of this tax, and assessment, 
and without waiving any legal right to question 
the constitutionality and/or validity of the Acts 
of Congress under which this assessment and tax 
are made and levied, as incorporated in District of 
Columbia Code, Title 47-1701 to 1700 inclusive, 
and for the following reasons:’’ 

He then goes on and gives the details of the reasons. I 
think I won’t take up the time of the Court. It is under¬ 
stood we can use that in argument if we wish. 

By Mr. Craighill: 

Q. Now I would like to show you another letter, dated 
December 7, 1945, signed by Clarence F. Burton, Chairman 
of the Committee oil Taxation, and ask if you will state what 
that is. A. This is a letter from Mr. Burton telling us of 
the ruling of the Board of Tax Appeals on the Hamilton 
National Bank case. 

158 Q. Which was decided in June, 1946, in the Board 
of Tax Appeals? A. Yes, in the Board of Tax Ap¬ 
peals. 

Q. The decision of the Board of Tax Appeals in the 
Hamilton Bank case? A. That is right. 

Mr. Craighill. Without repetition, I understand that same 
ruling applies to these same letters of Mr. Burton, and the 
same objection and the same ruling. 

(Letter, dated 12/7/45, Burton to All National 
Banks and Trust Companies, was marked Plain¬ 
tiff's Exhibit No. 3 for identification.) 
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By Mr. Craighill: * ! 

Q. X will hand you another one, dated March 15, 1946, 
from Mr. Burton, and ask what that is. A. This is a letter 
from Mr. Burton, stating that their Committee oni Tax¬ 
ation, as far as gross earnings is concerned, has done every¬ 
thing possible to obtain a final determination frorh the 
Assessor’s Office, and that he has asked us to mal^e the 
second half of the taxes payment before the end o|f the 
month. 

Mr. Craighill. Mark this Plaintiff’s Exhibit 4. 

(Letter, dated 3/15/46, Burton to President of 
Member Bank, was marked Plaintiff’s Exhibit 
No. 4 for identification.) 

I would now like to call attention to Exhibit H in 
359 the complaint, which is a letter which Mr. James L. 

Martin wrote to the American Security and Trust 
Company, under date of March 25, 1946, in which he con¬ 
cludes that the action “outlined above is being take^i be¬ 
cause of the”—that means a tentative assessment—f‘im¬ 
practicability of the Board making a final assessment, and 
rendering a final bill during the present month.” 

i 

“When a final assessment is made, interest on 
any additional taxes will be waived, provided pay-j 
ment is made within thirty days of the date of 
rendition of bill, or, if the final assessment is lower! 
than the tentative assessment, a refund will be 
made.” 

i 

I think that is particularly important, and I think, in other 
words, he says that a refund will be made if it is found 
that you have paid too much. | 

That is a letter from Mr. Martin, dated March 25, l[)46. 

By Mr. Craighill: # ] 

Q. This is one more letter from Mr. Burton, dated Msjrcli 
25, 1946, the same date as that other letter of Mr. Martin’s, 


I 

I 
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and I will ask wllat that is, just in a general way. A. This 
is a letter from Mr. Burton stating arrangements have been 
made with the Assessor with regard to the payment of 
March gross earnings tax, and he goes on and tells what 
categories the banks fall in, and general information. 

Mr. Craighill. May it please the Court, I am also 

160 offering the letter I just read of Mr. Martin, for the 
additional purpose of showing that he was making 

these tentative assessments pending a final assessment as 
bearing on the statute of limitations question that be made 
these partial payments at Mr. Martin’s own suggestion, and 
that when we finally got the final bill, we made the final 
payment. 

I ask that that be marked Plaintiff’s Exhibit Xo. 5. 

(Letter, dated 3/25/46, Burton to President of 
Member Bank, was marked Plaintiff’s Exhibit 
Xo. 5 for identification.) 

By Mr. Craighill: 

Q. Xow, pursuant to the letter 1 just read from Mr. Mar¬ 
tin, 1 ask you if this is a carbon copy of the letter you 
addressed to the Collector of Taxes, under date of March 
27, 1946. I assume you have the original, Mr. Walker, but 
if there is no obj ction, we will offer our retained carbon. 
A. This is a copy of a letter that I sent out March 27, 1946, 
with the check for $28,491.33 covering the tax for that 
period. 

Q. And that bears the receipt of the Collector of Taxes? 
A. That is correct; yes, sir. 

Mr. Craighill. Mark this Exhibit 6. 

(Carbon of letter dated 3/27/46, Auditor to Col¬ 
lector of Taxes, was marked Plaintiff’s Exhibit 
Xo. 6 for identification.) 

161 By Mr. Craighill: 

Q. Plaintiff’s Exhibit 7 is a letter dated June 27, 
1946, signed by Mr. Burton. Just state as briefly as pos¬ 
sible what that is. A. This is a letter telling about the delay 





of the forms beyond July 1 of 1946 that were not quite 
ready to give what form the return should be made oh, see. 

Q. In other words, it was with reference to the negotia¬ 
tions between the Bankers Association and the Tax Asses¬ 
sor’s Office? A. That is correct 

Q. And that states that it encloses a more detailed letter 
addressed to Mr. Miller, the President of the Bankers As¬ 
sociation, and that is simply discussing that general subject; 
is that correct? A. That is correct: yes, sir. 

Mr. Craighill. I will ask that those letters be mlarked 
Plaintiff’s Exhibits 7 and 8. 

(Letter dated 6/27/46, Burton to President of 
Member Bank, was marked Plaintiff’s Exhibit 
Xo. 7 for identification.) 

(Letter, dated 7/17/46, Burton to Miller'), was 
marked Plaintiff’s Exhibit Xo. 8 for identifica¬ 
tion.) 

By Mr. Craighill: 

Q. Xow, I will show you a letter dated Jujy 19, 
162 1946, from Mr. Thomas F. Burke, to you, and ask 

if you will state what that is. A. Mr. Burkq sent 
me a copy of the decision of the Court of Appeals ojn the 
decision of the Hamilton Xational Bank case. 

Q. That is a decision of the Court of Appeals, in June? 
A. June 20, 1946. 

Q. They sent you a copy of the Hamilton Bank decision ? 
A. That is true. 

Mr. Craighill. I offer that as Plaintiff’s Exhibit Xoi 9. 

(Letter, dated 7/19/46, Burke to Dorman,! was 
marked Plaintiff’s Exhibit Xo. 9 for identifica¬ 
tion.) 

I do not know that this is important, but it will ups<^t my 
numbering if 1 don’t insert it. 

By Mr. Craighill: j 

Q. I show you a carbon of a letter dated July 25, 1946, 
to Mr. Miller, the President of the Bankers Association, 




72 


mid will you state what that is? A. It is a letter from the 
President of the American Security and Trust Company to 
Mr. Miller, regarding employment of counsel to cover all 
banks in the District of Columbia. 

Mr. Craighill. Very frankly, I doubt whether that is ad¬ 
missible. If you object to it- 

Mr. Walker. I have not had an opportunity to object to 
it, but I am going to take them in order and object to 

163 the ones I think are inadmissible. 

Mr. Craighill. Very well. 1 will offer them tenta¬ 
tively. That is No. 10. 

(Carbon copy of letter dated 7/25/46, President 
to Miller, was marked Plaintiff’s Exhibit No. 10 
for identification.) 

By Mr. Craighill: 

Q. Mr. Dorman, I will show you another letter dated July 
24, 1946, from Mr. Burton, and ask what that is. A. This is 
a letter from Mr. Burton, advising us that Mr. Dent had 
advised all banks it will not be necessary to make the gross 
earnings return by August 1 as provided by the statute. 

Q. In other words, giving you an extension of time? A. 
Giving an extension of time; yes, sir. 

Mr. Craighill. I will ask that that be marked Plaintiff’s 
Exhibit 11. 

(Letter, dated 7/24/46, Burton to President of 
Member Bank, was marked Plaintiff’s Exhibit 
No. 11 for identification.) 

By Mr. Craighill: 

Q. I show you a letter from Mr. James L. Martin, As¬ 
sistant Assessor, to the American Security and Trust Com¬ 
pany, dated July 24, 1946, and ask what that is. A. This is 
a letter from Mr. Martin granting us an extension of time 
in making a return. 

164 Q. To file the return? A. Yes, sir. To September 
30,1946. 

Q. To September 30,1946? A. Yes, sir. 



Mr. Craighill. I ask that that be marked Plaintiff's Ex¬ 


hibit 12. 


(Letter dated 7/24/46, Martin to American Se¬ 
curity and Trust Company, was marked Plain¬ 
tiff’s Exhibit No. 12 for identification.) 

By Mr. Craighill: j 

Q. One from Mr. Martin dated September 26, 1946,land 
I ask you to state what that is. A. Mr. Martin extended the 
time indefinitely for filing the return for the fiscal year lj947, 
because certain administrative action had not been taken. 

Mr. Craighill. I will ask that that be marked Plaintiff’s 
13. | 

(Letter dated 9/26/46, Martin to American Se¬ 
curity and Trust Company, was marked Pl|ain- 
tiff’s Exhibit No. 13 for identification.) 

By Mr. Craighill: j 

Q. Now, this long letter, dated November 6, 1946, signed 
by Mr. Martin, addressed to the American Security and 
Trust Company—will you state what that is? Can you ;just 
summarize it and state briefly what that is? A. This |s a 
letter from Mr. Martin stating in detail the it^ms 
165 that should be taxed and the items that should) be 
excluded from taxation, and the form that we should 
set up setting out these items, with a tentative form attached 
here that we could follow. 

Q. Giving the details of what you should put in ypur 
gross earnings return ? A. That is correct. 

Q. Now, does that state something about in view of (;he 

delay in getting that to you, your time is extended for filing 

it? A. The return is extended to December 15, 1946. Not 

m 7 | 
later than December 15, 1946. 

Mr. Craighill. I ask that that be marked Plaintiff’s Ex¬ 
hibit 14. " j 

(Letter dated 11/6/46, Martin to American Se¬ 
curity and Trust Company, was marked Plain¬ 
tiff’s Exhibit No. 14 for identification.) 




By Mr. Craighill: 

Q. I will show you a letter dated November 20,1946, from 
the District of Columbia Bankers Association, and just 
state briefly what that is. A. This is a letter from the Sec¬ 
retary of the District of Columbia Bankers Association, 
giving us a form that we could set up and the items of earn¬ 
ings, all gross earnings. Then in the second column, items 
that should be deducted, and then the third column, 

166 the items subject to tax. 

Q. And that also says that the time is extended to 
December 15,1946, does it? A. Yes, on or before December 
15, ’46. 

Mr. Craighill. I offer that in evidence as Plaintiff’s 15. 

(Letter, dated 11/20/46, Kendrick to Member 
Bank, was marked Plaintiff’s Exhibit No. 15 for 
identification.) 

By Mr. Craighill: 

Q. Now 1 will show you a paper dated November 20, 1946, 
from the District of Columbia Bankers Association, signed 
by S. William Miller, President. 

What is that, briefly? A. This is a letter from the Presi¬ 
dent of the D. C. Bankers Association, Mr. S. William 
Miller, relative to employment of counsel and items of tax¬ 
ation under gross earnings. 

Mi*. Craighill. I offer that in evidence as Plaintiff’s Ex¬ 
hibit 16. 

(Letter, dated 11/20/46, Miller to President of 
Member Bank, was marked Plaintiff’s Exhibit 
No. 16 for identification.) 

By Mr. Craighill: 

Q. Now I show you a letter from Mr. Thomas F. Burke, 
addressed to you, dated December 23, 1946, and ask 

167 what that is. A. This is a letter from Mr. Burke, 
returning my files on gross earning tax for the fiscal 

years ’44, ’45, and ’46, and the one showing he wanted to 
discuss with me further on it. 




Q. Simply sending to you the form of protest ? 



(Letter, dated 12/23/46, Burke to American Se¬ 
curity and Trust Company, was marked Plain¬ 
tiff’s Exhibit No. 17 for identification.) 

Q. Now here is a letter dated December 23, 1946, f|rom 
Mr. Martin, the Assessor, addressed to the American Se¬ 
curity and Trust Company, and will you state what that) is ? 
A. This is a letter showing that our gross earnings fax, 
and they added back the items that we had deducted tjhal 
we felt were not subject to tax. 

Q. In other words, this shows you made your return, and 
you claim certain deductions and he stated that those de¬ 
ductions would not be allowed; is that correct? A. That is 
correct. 

Q. And sent you amended bills? A. -fie added back all 
the deductions, and said his amended bill was attache4 to 
this. 


Q. Including the savings accounts—interest paid on sav¬ 
ings accounts? A. Yes, sir. 

168 Q. Now I call attention to the last three linesj of 
that letter, reading: 


“The Board of Commissioners, D. C., has ap- i 
proved the waiving of penalty for late payment, 
provided the taxes are paid not later than January 
15, 1947.” 


Now, it was when you got that that you decided to pay 
the tax by that date? A. That is correct. 

(Letter, dated 12/23/46, Martin to American 
Security and Trust Company, was marked Plain¬ 
tiff’s Exhibit No. 18 for identification.) 

Q. The form of gross earnings tax retunis, which ifre 
exhibits to the complaint, do they show anything about the 
rate, whether it should be 4 or 6 per cent? A. No, sir. 
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Q. You simply show the actual income, gross earnings, 
and what you claim as deductions? A. Yes. 

Q. But there is nothing about a rate in your return at 
all? A. Xo, sir. 

Q. Now, then, I show you a carbon copy of a letter dated 
December 24, 1946, addressed by you to the Collector of 
Taxes, and ask what that is. A. I returned the tax bills 
referred to there to the Collector of Taxes, because 

169 they had included in this some interest on Federal 
Land Bank Bonds which was fully tax-exempt, and I 

talked to Mr. Martin and he asked me to return them and 
he sent corrected bills. 

Q. So this was simply correcting one item in the bills; 
is that correct? A. Yes. 

Mr. Craighill. I offer that as Plaintiff's Exhibit Xo. 19. 

(Carbon copy of letter dated 12/24/46, Auditor 
to Collector of Taxes, D. C., was marked Plain¬ 
tiff’s Exhibit Xo. 19 for identification.) 

At this stage I will also offer in evidence the findings 
of fact and conclusions of law of Mr. Koenigsberger in the 
case of the American Security and Trust Company against 
the District of Columbia, Docket Xo. 1066, filed September 
7, 1950, relating to the gross earnings for the fiscal year 
1948. 

Mark that Plaintiff’s Exhibit 20, please. 

(Findings of fact and conclusions of law in 
Docket Xo. 1066, as referred to, was marked 
Plaintiff’s Exhibit Xo. 20 for identification.) 
Xow I only have a couple more. 

Mr. Walker, I would like to call on you to produce the 
original or admit this carbon copy under date of October 
13, 1949. 

(Thereupon Mr. Walker produced an orginal for 
counsel.) 

170 By Mr. Craighill: 

Q. This is a letter dated October 13, 1949, to the 
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Commissioners of the District of Columbia, from the 
„ American Security and Trust Company, signed by Robert 
C. Baker, Vice President, and I will ask if you recognize 
Mr. Baker’s signature and whether you furnished the figures 
for that letter. A. Yes, sir, I furnished the figures ahd 
* this is the signature of Robert C. Baker, Vice President. 

Mr. Craighill. I offer that letter in evidence, in which for 
the fiscal year 1947 we ask for the same refund that we are 
claiming in this suit; that is, before the suit was filed, two 
or three months before the suit was filed, we wrote to the 
Commissioners asking for the refund. 

(Letter, dated 10/13/49, Baker to Commission¬ 
ers, was marked Plaintiff’s Exhibit No. 21. for 
identification.) 

By Mr. Craighill: 

Q. I show you a letter dated October 17, 1949, addressed 
to Mr. Baker, which I understand is referred to your file, 
signed by the Secretary of the Board of Commissioners, a^ul 
ask if that was received by you in due course. A. This was; 
ves, sir. 

Mr. Craighill. I would like to read only three or four 
lines into the record. 

This is addressed to Mr. Baker: 

171 “Dear Sir: 

“The Commissioners of the District of Colum¬ 
bia have received your letters under date of Octo¬ 
ber 12, 1949, relative to your claim for refund of 
tax on gross earnings for the fiscal years 1947, 

1948 and 1949. 

“Your letters have been referred to the Assessor 
for consideration. 

“Very truly yours, 

“G. M. Thomett, 

“Secretary, 

“Board of Commissioners, D. C.” 


IS 


I offer that in evidence. 

(Letter, dated 10/17/49, Thornett to Baker, was 
marked Plaintiff’s Exhibit No. 22 for identifica¬ 
tion.) 

By Mr. Craighill: 

Q. Now, the last one, a letter dated November 22, 1949, 
addressed to Robert C. Baker, Vice President, American 
Security and Trust Company, signed by James L. Martin, 
Assistant Assessor, and ask if that was received and came 
to your files. A. Yes, sir, this was taken out of our files. 

Mr. Craighill. I would like to read that into the record. 

It is a letter from James L. Martin, addressed to the 
American Security and Trust Company: 

“As stated in the letter dated October 17th 
172 from the Secretary to the Board of Com¬ 
missioners, D. C., your three letters of Oc¬ 
tober 13th have been referred to this office. This 
acknowledgment only is being made at this time, 
because of pending litigation involving gross earn¬ 
ings of banks. 

“Very truly yours, 

“Board of Personal Tax Appraisers * 

“James L. Martin, 
“Assistant Assessor, D. C.” 

I offer that in evidence as Plaintiff’s Exhibit No. 23. 

(Letter, dated 11/22/49, Martin to Baker, was 
marked Plaintiff’s Exhibit No. 23 for identifica¬ 
tion.) 

In putting in that decision of Mr. Koenigsberger, of the 
Board of Tax Appeals, in 1948, it is stipulated, as I under¬ 
stand it, Mr. ‘Walker, that what he found there applies to 
the fiscal years involved in this case with respect to the 
similarity of the trust companies doing a banking business 
along the same lines as national banks and state-charter 
banks. 
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I understand that is correct. 

Mr. Walker. That is all taken care of. There is no ilsc 
to repeat it. It is in the pre-trial statement. 

Mr. Craighill. I thought we had agreed on that. 

Mr. Walker. If your Honor please, at this point I had 
deliberately refrained from interrupting to object, although 
I want the record to show that I would have objected 

173 except in the interest of economy of time, to the lead¬ 
ing questions, the questions which called for conclu¬ 
sions of law. I would have objected to receipt in evidence 
of anything relative to anything other than these two tax 
years. I would have objected to all of the correspondence 
between the American Security and Trust Company or a^iy 
of its officers, and the District of Columbia Bankers Asso¬ 
ciation. I do that as a matter of record. I did not want 
to interrupt him, because I think your Honor has been very 
patient, but I do want the record to show that I object to all 
the leading questions, all the questions which call for con¬ 
clusions of law. 

The Court. Well, if that is to be regarded as the objec¬ 
tion, it comes too late, and I think you have accomplished 
your purpose in saving some time. 

Mr. Walker. The exhibits were not passed to rue for my 
comment or objection, or anything, but I have accomplished 
my purpose. 

The Court: Yes. 

Mr. Walker. Thank vou, vour Honor. 

Mr. Craighill. Now, your Honor, I think I have about 
finished, except that of course Mr. Walker will wish to croSs- 
examine Mr. Dorman, and it does not have to be decided 
now, but I would like to read the testimony of Mr. Barnum 
L. Colton, who is the President of the National Bank of 
Washington, formerly the Vice President of the National 
Savings and Trust Company, as to the similarity Of 

174 business done by trust companies, national banks, 
and state banks. 
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That has nothing to do with this, but I wanted to state 
that is all I had, outside of the cross-examination. 

The Court. Mr. Walker may proceed. 

Mr. Walker. I have agreed with Mr. Craighill that that 
may be considered as part of the record in this case, so long 
as my cross-examination in that same testimony is in the 
case. 

I see no purpose of repeating it; however, I have no ob¬ 
jection to it going in for what it is worth in this case. 

The Court. Very well. 

Mr. Craighill. I will produce that after be cross-examines 
Mr. Dorman. 

The Court. 1 thought I understood Mr. Walker to say 
that if it is in, he would like to have it in before he cross- 
examines the witness. 

Was that your statement? 

Mr. Walker. No, sir. 

The Court. All right; you may examine. 

Mr. Walker. Thank you, sir. 


«•*#******' 

194 By Mr. Craighill: 

Q. Mr. Dorman, referring to the letters from the 
Collector of Taxes, from 1928 through 1934, threatening the 
imposition of penalties and distraint, that were offered in 
evidence as Plaintiff’s Exhibits Nos. 1-A through 1-J, I 
believe they were, inclusive, I will ask you whether those 
letters of distraint were not in response to a letter which 
the Trust Company wrote to the Collector of Taxes. 
193 A. That is true; yes, sir. 

Q. Now I will hand you, disregarding this little 
slip which is there for convenience, I show you a letter dated 
March 30, 1928, addressed to the Collector of Taxes by the 
Trust Company that purports to be a carbon cop'y signed 
by Howard Moran, Vice President, and ask you whether 
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they are carbon copies from your files. A. This is a cahbon 
copy taken from our tax files for the year 1928. 

Q. And you knew Mr. Howard Moran as the Vice Presi¬ 
dent of the bank at that time? A. Yes, Mr. Howard Moran 
was Vice President at that time. 

Mr. Craighill. Perhaps I should explain to your Hojnor 
that the originals of these letters went to the District Grov- 
ernment, and they destroy all their records after ten ye^rs, 
as I understand it. So they haven’t the originals anjl I 
believe they have no objection to these going in as carbon 
copies. | 

The Court. I understand there is no objection. 

Mr. Walker. No objection, your Honor. j 

Mr. Craighill. May we not also stipulate that similar 
letters of practically the same character were written in 
March, 1928, September, 1928, and March, 1929? 

Mr. Walker. It is so stipulated, your Honor. 

The Court. Very well. 

196 Mr. Craighill. Then I will ask that they be marked 
with the plaintiff’s next exhibit number. 

The Deputy Clerk. Plaintiff’s 24 and 25. 

The Court. Do you offer them now? 

Mr. Craighill. Yes, I offer them in evidence. | 

Mr. Walker. No objection, your Honor. 

The Court. Plaintiff’s 24 and 25 are received. 

(Letters dated March 30, 1928 and March 31, 
1928, Moran to Collector of Taxes, were marked 
Plaintiff’s Exhibits Nos. 24 and 25, respectively, 
and received in evidence.) 

By Mr. Craighill: ' j 

Q. Now I show you two additional letters, one dated Sept¬ 
ember 24, 1934, addressed to the Collector of Taxes, signejl 
by Howard Moran, Vice President, and one dated Septem¬ 
ber 26, 1934, signed by Howard Moran, Vice President, ainjl 
ask you whether they are carbon copies of letters whiclji 
were written by the Trust Company to the Collector o|‘ 







82 


Taxes on those dates. A. These letters are carbon copies 
signed by Howard Moran, taken from our gross earnings 
tax files for the year 1934. 

Mr. Craighill. And I will have these marked with the next 
two plaintiff’s exhibit numbers, and may we also stipulate 
that similar letters of the same character were written in 
September, 1929, March, 1930, September, 1930, 

197 March, 1931, September, 1931, March, 1932, and Sept¬ 
ember, 1934, and give these two letters the next two 

numbers. 

The Deputy Clerk. Plaintiff’s 28 and 27. 

Mr. Walker. No objection, if your Honor please, and it 
can be so stipulated. 

The Court. Very well. Then Plaintiff’s 28 and 27 are 
received. 

(Letters dated September 24, 1934, and Sept¬ 
ember 26, 1934, Moran to Collector of Taxes, 
were marked Plaintiff's Exhibits Xos. 26 and 27, 
respectively, and received in evidence.) 

Mr. Craighill. I have no further questions of Mr. Dorman. 
Mr. V r alker may wish to cross-examine. 

C ross-Exa m ina t i o n —R esumed 
By Mr. Walker: 

Q. Mr. Dorman, when did you get Plaintiff’s Exhibits 
1-A through 1-J out of the files of the American Securitv 
and Trust Company? A. Those exhibits were taken out of 

the files last week, although I was- 

The Court. When? 

The Witness. Last week. 

I was away from the office on account of my operation and 
I was not back until Monday. I did not see them until 
Monday. 

By Mr. Walker: 

Q. Mr. Dorman, when was the last time prior to 

198 last week that you had seen those exhibits and the 
letters in which they were replied? A. I remember 






not over a year ago, I had those letters out, in reference to 
showing some of the officials of the bank what we use4 to 
do in our tax cases. 

Q. And prior to some time last year? A. Well, prioi[ to 
that. It was the years that they came up. 

Q. You had not looked at them between 1934 and l^st 
year, had you ? A. About a year ago; yes. 

Q. Putting it more explicitly, you did not look at them any 
time contemporaneously with the time the taxes here 1 in 
controversy were paid, did you? A. I did not, but I always 
had them in mind. 

Q. Were you connected with the payment of the taxes in 
1929, Mr. Dorman? A. I helped .prepare the returns; yes, 
sir. 

Q. Did you help prepare those letters? A. Not the let¬ 
ters ; no, sir. 

Q. Did you know of the existence of those letters in 19^9 ? 
A. Yes, I did. 1 

Q. Now I want you to be careful in this answer, andi I 
understood you to say on direct examination that y()u 
199 always had these in mind—is that correct? A. Dur¬ 
ing the years after that, in filing the returns. 

Q. In filing all returns? A. In filing all returns. 

Q. And making the payment of taxes? A. That is trde, 
yes. I 

Q. And you knew, of course, that while there was in tliic 
plaintiff’s exhibits 1-A through 1-J the threat of dh 
you were fully aware, were you not, that when the tax 
involved were paid, there was no threat of distraint? A. 11 
always was of the opinion that there was a distraint on pay¬ 
ment. of taxes. 

Q. Mr. Dorman, that is a pretty simple question. Yolu 
knew the Collector did not send any letters of distraint witlh 
respect to the taxes here involved while he had, with respect 
to the taxes in ’29 ? A. I see what you mean. He did noj, 
but I had it in mind that it was my position to see that these 
taxes were paid, and I didn’t want to be criticized, 
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I didn’t pay them on time. 

*##•**##* 

222 Mr. Craighill. Now, at this time, in order to follow 
the same connection, I would like to merely call atten¬ 
tion to Plaintiff’s Exhibit No. 20, which has been received in 
evidence, being the opinion of Mr. Koenigsberger, of the 
Board of Tax Appeals, on this one point, based not only 
on this testimony, but other testimony in that case. This 
one short paragraph at the end of his opinion: 

“With the exception of the fact that petition- 


That is the American Security and Trust Company. 

-“as authorized by law does a trust busi¬ 
ness in addition to its banking business, whereas 

the other banks referred to do not”- 

He is referring to state-chartered banks, not the national 
banks, because they do a trust business. 

-“ may not under the law conduct a 

223 trust business and with the further except- 
tion of various minor differences, the busi¬ 
ness of the petitioner and its method of operation 
was substantially of the same character as those 
other banks during the years involved.” 

I mean, that is from the opinion of Mr. Koenigsberger 
at the end of that case referring to this testimony. 

I thought it was better to follow right at this time to make 
that comment. 

Now, I have nothing further. 

«#*•#**## 
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James L. Martin was called as a witness for and on behalf 
of the defendant and, having been first duly sworn, ^vas 
examined and testified as follows: 

Mr. Walker. If your Honor please, I would like to niove 
now to incorporate all of Mr. Martin’s testimony in the 
case of the Washington Loan and Trust Company, except 
such portions thereof that directly relate only to the Wash¬ 
ington Loan and Trust Company, as well as his examina¬ 
tion on direct, and cross-examination. 

Mr. Craighill. Well, we were trying to keep the record 
separate, and the only exception we made was that tepti- 
mony of Mr. Pearson, the Collector of Taxes, wljich 
224 seemed to be unimportant, but I suppose there is| no 
objection to that. It means that if these cases should 
go further that it would be simply to incorporate his testi¬ 
mony in this record. That could be done. 

I have no objection except I will want to have some addi¬ 
tional cross-examination of Mr. Martin. 

Mr. Walker. I have no objection. 

Mr. Craighill. J)o you propose to ask him any questions 
at all! j 

Mr. Walker. Yes. j 

The Court. Very well. 

Mr. Walker. If your Honor please, I now offer in evidence 
as Defendant’s Exhibits four copies of orders approved by 
the pre-trial Judge. 

Mr. Craighill. No objection. j 

The Court. Very well, Defendant’s 14, 15, 16, and 17 afe 
received. 

(Letters dated 10/17/46, 8/10/48, 5/26/49, ai|d 
6/16/49, being copies of Commissioner’s ordeijs, 
were marked Defendant’s Exhibits Nos. 14, 15, 
16, and 17, respectively, and received in evi¬ 
dence. ) 

Direct Examination \ 

By Mr. Walker: 
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Q. State your full name. A. James L. Martin. 

22') Q. Mr. Martin, as a member of the Board of Per¬ 
sonal Tax Appraisers of the District of Columbia, 
having the duty of assessing gross earnings taxes, did you 
have occasion to inquire into the matter of the taxation of 
gross earnings against the American Security and Trust 
Company for the fiscal years 1946 and ’7 ? A. 1 did. 

Q. Now, in that connection, did you find that the Ameri¬ 
can Security and Trust Company had any time during the 
year 1946 or 1947 or prior thereto or at any time prior 
to 1949 made any request of the Board of which you are a 
member to assess it at 4 per cent rate of tax ? A. There was 
no such request. 

Q. Had there been any request made during that period 
of time by the American Security and Trust Company for 
the waiver of any interest of penalties that might be due 
in connection with their return ? A. Not directly as to the 
fiscal vear 1947. Indirectlv, all banks were involved in de- 
laved payments for the fiscal year 1947, but by arrangement 
between them, the banks, through Mr. Burton, the Chairman 
of the Committee on Taxation, and the District Govern¬ 
ment, there was a delay in the rendition of bills, and there¬ 
fore a delay in payment, with an understanding that there 
would lx* no penalty involved. 

Q. And no interest for the late payment ? A. By 
226 penalty I meant interest. 

Q. And by penalty do you also mean the fact that 
the return was filed some time later than July of 1946, when 
it was due? A. That is true. 

Q. Is there a penalty for a late filing of a return? A. 
There is a penalty of 20 per cent. 

Q. And was fhat penalty waived in the case of the Ameri¬ 
can Security and Trust Company for the fiscal year 1947? 
A. It was. 

Q. Now, did you as one of the assessing authorities call 
upon the Collector of Taxes to distrain any property of the 
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American Security and Trust Company, or threaten that 
company with distraint, in order to enforce the collection 
of any gross earnings taxes for the fiscal years ’46 an<J ’7 ? 
A. No. 

Q. Do you know whether or not any other member of the 
Board of Personal Tax Appraisers did that? A. I know 
that no member did. 

Q. Now I will ask you this, Mr. Martin: As a menjiber 
of the Board of Personal Tax Appraisers of the District 
of Columbia for some years—and how long was that, by the 
way? A. November 1942 to September 1950. 

Q. As I say, during that period of time did you, ijis a 
member, ever recommend to the Collector of Tax^s of 
227 the District of Columbia the distraint of any prop¬ 
erty of any bank or trust company in the District of 
Columbia for nonpayment of gross earnings taxes ? A. 'No. 

Q. Do you know whether or not during that periocj of 

time anvone connected with the Office of the Assessor ofithe 
* 

District of Columbia did so? A. I know that no one (Con¬ 
nected with the Assessor’s office did so. 

Q. Now, Mr. Martin, I will ask you this: During the 
period 1946 and ’47, do you recall whether or not the Com¬ 
missioners of the District waived penalties and interest \iith 
respect to gross earnings taxes at all against the American 
Security and Trust Company, other than that one year 
where you said the return was filed late? A. The Commis¬ 
sioners did. 


C ross-Exa m in a t ion 

By Mr. Craigliill: j 

Q. Now, Mr. Martin, in the case of the Washington Loan 
and Trust Company, concerning which you testified day be¬ 
fore yesterday, you were handed a memorandum dated 
November 15,1950, in which you gave some statistical infbr- 
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mation of cases where an amount of relief was re- 
228 quested and certain amounts were waived and cer¬ 
tain amounts were denied. 

That was not admitted in evidence. It was objected to. 
Simply to refresh your recollection, you do know that con¬ 
cerning the years involved in this case, the fiscal years 194b 
and 1947, there were occasions when penalties were as¬ 
sessed, when penalties were waived, and when penalties 
were denied; isn’t that correct ? A. During those two years 
certain penalties were waived. None were assessed. 

Q. You mean certain penalties for the fiscal years 1940 
and 1947 there were cases where penalties were assessed, 
where penalties were waived, and where penalties were de¬ 
nied, were there not? A. No, sir. As I stated before, no 

penalties were assessed. Penalties- 

• ****•** « 

230 By Mr. Craighill: 

Q. Your answer please. A. I would like to answer 
that in two ways: As to all the banks, the penalties were 
anticipated and were waived in advance. With respect to 
tlje American Security and Trust Company, for the fiscal 
year 1946, there were no penalties involved in that year 
because the payments were made on time. 

For the fiscal year 1947 there was a delay in the rendi¬ 
tion of bills and in the payment, but again there was in ad¬ 
vance a waiver of the penalty involved. 

There were cases other than the banks in which penalties 
were assessed and were waived in whole or in part. 

Q. Now, in regard to the banks that you just referred to 
in your conferences with Mr. Burton, you tried to reach an 
agreement through 1945 and 1946 with reference to a form 
of return, did you not? A. A new form of return, begin¬ 
ning with the fiscal year 1947. 

Q. Not for the fiscal year 1946? A. No, sir. 

Q. Well, wasn’t that finally used in this case by the 
American Security and Trust Company, the form that you 
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i 

I 

finally agreed on for the fiscal year 1946? A. Yes, thajt is 
true. 

Q. You say they did use that form? A. For ’46 

231 and ’47. ! 

Q. So, I mean you were mistaken when you .just 
said that? A. Yes, sir. 

’ I 

Q. Now, you had some disagreement with the banks as to 
what should be deducted and what should not be deducted, 
did you not? A. Yes, it was a disagreement as to certain 
items of their gross earnings. 

Q. And you decided to refer it to the Corporation Cotm- 
sel for an opinion? A. We did. 

Q. And didn’t you keep the matter for the fiscal year ’46 
and the fiscal year ’47 in abeyance, awaiting the Corpora¬ 
tion Counsel’s opinion, until the fall of 1946? A. That is 
true. We not only had the new form which required de¬ 
tailed reporting of gross earnings and we were also await¬ 
ing the opinion of the Corporation Counsel as to the tax¬ 
ability or nontaxability of the various items. 1 

• » # * # * * # 1 * 

I 

232 Q. The question was whether prior to this summer 
of 1945 the bank simply made a return to you of wl^at 

their gross earnings were, without giving the details thjat 
you decided should be given. A. In effect the previous ije- 
turns called for gross figures and not for detailed figures. 

Q. Now, Plaintiff’s Exhibit No. 14. which is a letter which 
you wrote to the American Security and Trust Company, 
calling attention to the Corporation Counsel’s opinion, 0n 
November 6,1946, referring to an opinion given just a shoft 
time before that, you told them what they should include 
and what was deductible and what was not deductible, in tl|:e 
opinion of the Corporation Counsel, did you not? A. Th^t 
is correct. j 

Mr. Walker. If your Honor please, that exhibit is 

233 in evidence, and it says what it says. 

The Court: Objection sustained. 
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By Mr. Craighill: 

Q. Now, when you wrote that letter did you not set the 
time December 15, 1946 for the American Security and 
Trust Company to make returns for both fiscal years 1946 
and 1947? A. We did. 

Q. And then also, going back in regard to Complainant’s 
Exhibit H, which is attached to the complaint, which, to re¬ 
fresh your recollection is a letter dated March 25, 1946, 
which you addressed to the Trust Company and which is in 
evidence, I will ask you what you meant by this final quota¬ 
tion from that letter: 

“When a final assessment is made, interest on 
any additional taxes will be waived, provided pay¬ 
ment is made within thirty days of the date of 
rendition of bill, or if the final assessment is lower 
than the tentative assessment, a refund will be 
made.” 

Now, will you explain what you meant by that ? A. Well, 
we meant that as to any additional taxes, those taxes should 
be paid by the time stated. They were without penalty or 
interest, if you care to call it interest rather than penalty. 

On the other hand, if the final assessment was lower than 
the original assessment, then a refund would have 
234 been granted. 

Q. So that you did intend to make a refund under 
the power that you understood the Commissioners had to 
make a refund if a tentative tax was found to be excessive ? 
A. That is correct. 

Q. And that a refund was due? A. Yes, sir. 

Q. Now, referring to Plaintiff's Exhibit No. IS- 

The Court. What was the number of that exhibit that 
you just referred to, Mr. Craighill? 

Mr. Craighill. That was Exhibit H, which is attached to 
the complaint as an exhibit, and it is in evidence. 

The Court. Very well. 

By Mr. Craighill: 
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Q. Now, referring to Plaintiff’s Exhibit No. IS, which is 
a letter which you wrote under date of December 23, 194-6, 
to the American Security and Trust Company, with refer¬ 
ence to the taxes for the fiscal years 1946 and 1947, I find 
this phrase: 

“The Board of Commissioners, D. C., has ap- j 
proved the waiving of penalty for late payment, 
provided the taxes arc paid not later than January 
15, 1947." 

Now, what did you mean by that ? That provided taxes 
were paid by January 15, 1947, you would waive penalties 
up to that time? A. Well, there was a delay in the 

235 time of payment there, and we set a time for the pay¬ 
ment of taxes without penalty. 1 

Q. Now, I believe you stated that if the Trust Company 
had asked for a further extension, that you might hqve 
given it. It was a matter of discretion, was it not, with 
the Commissioners? A. A matter of discretion, but I :jun 
sure the Commissioners would have approved our recom¬ 
mendation, as the Board always does when there is goiod 
reason given for an extension. 

Q. Now, considering what led up to this letter of Dceehi- 
ber 23, 1946, where you were waiting for the Corporation 
Counsel's opinion, where you got the Corporation Counsel’s 
opinion, and you got a return in accordance with the Cor¬ 
poration Counsel’s opinion, what basis would there be for 
any further extension after January 15, 1947? A. That 
would be a reason known only to a bank itself. 

Q. To what? A. That would be a reason known to the 
bank itself. 

Q. Well, under what circumstances would you give ex¬ 
tensions in a case like that? S 

* * * * * * # 

236 The Court. You may answer it. 

The Witness. I recall one extension was granted 
to a number of banks because the officials of the banks at tljie 
time that the payment was requested were at the Bankers 
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Convention. Well, that seemed to be a valid reason, and 
there were some officials left in the bank, but the president 
and other officials had gone to the Convention and therefore 
they requested a further extension of time for the payment 
until the president and other officers returned from the 
Convention. 

Well, that seemed a valid reason to use, and we did grant 
the extension. 

***«•*#### 

Q. Now, with respect to your testimony as to giving ex¬ 
tensions of time, was it ever customary to give more than, 
we will say, a few months extension of time? A. In the case 
of the state banks, for some of the years involved during 
this litigation, yes, the period was greater than a 
237 small number of months. 

Q. Well, can you recall any case where you gave 
an extension that ran into the next taxable year, for ex¬ 
ample? A. Yes, sir. May I refer to a memorandum? 

Q. What is that? A. May I refer to a memorandum? 

Q. Yes, indeed. (The witness referred briefly to a memo¬ 
randum.) A. For the fiscal year 1949 the Commissioners 
issued an order waiving interest on taxes assessed against 
the Bank of Commerce and Savings, City Bank, Industrial 
Bank of Washington, McLachlen Banking Corporation, and 
Security Savings and Commercial Bank. That extension 
was to May 31, 1949, and that was the fiscal year 1949. 

That order of the Commissioners was amended to extend 
the time of payment to June 27, 1949. 

The order of the Commissioners was further amended to 
authorize payment without penalty not later than Septem¬ 
ber 4, 1949. 

We had then gone over into the fiscal year 1950. 

Four of those banks did not pay even then, and did not 
request an extension of time, in spite of which fact when 
they did finally make the payment, the penalty was waived 
for the entire period. 
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Q. Now, every time you gave an extension did you 

238 not fix a deadline, by which time the tax had t<|) be 
paid, when you made an extension in advance? A. 

By agreement with the banks themselves, yes, sir. 

Q. I mean, you never gave an extension of time and 
waived penalties without fixing a deadline as to the time 
when the tax had to be paid. A. Yes, because we hau to ' 
have an understanding as to some time when the t^xes 
would be paid without a penalty. The Commissioners them¬ 
selves had to know that in order to know what to granj: in 
the wav of relief. 

m 1 

Q. Now, were there occasions when you would deny ’ex¬ 
tensions of time and assess penalties? 

* * * * * * * * I * 

A. During the entire time that I have been with the As¬ 
sessor’s Office, since November 1942, we have never failed 
to grant any extension requested by the banks. 

239 Q. Now, was it not your function as a member j of 
the Board of Tax Appraisers. Personal Tax Ap¬ 
praisers, merely to make a recommendation to the Cojm- 
missioners of the District of Columbia? A. That is true.l 

Q. And the Commissioners would then make—that woi}ld 
be the authority which would grant or refuse an extension 
of time, or grant or refuse a waiver of penalties? A. Thpt 
is true, but the Commissioners invariably approved ojir 
recommendations. 

Q. When you made that statement that if the tentative 
tax was excessive, or found to be excessive, that there woujd 
be a refund given, you understood that the Commissioners 
had power to make a refund, did you not ? I 

* # * * * * * * j # 

I 

240 The Witness. The final paragraph of this lettejr 

reads as follows: j 

“When a final assessment is made, interest on 

any additional taxes will be waived, provided pay- 
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meat is made within thirty days of the date of 
rendition of bill. Or, if the final assessment is 
lower than the tentative assessment, a refund will 
be made.” 

That language was put in there very advisedly, because 
some banks, as well as building associations, which are also 
subject to the gross earnings tax, we found from the de¬ 
tailed reports had been reporting for a number of years 
interest on Government securities, and it was quite possible 
that the net of the detailed returns would have been smaller 
than ti e original amounts reported by some banks and 
building associations, particularly because of that nontax- 
able item of interest on Government securities which had 
been reported for, as I said, a number of years. 

By Mr. Craighill: - 

Q. So that you meant that if you found that your tenta¬ 
tive assessment was excessive, that you understood the 
Commissioners had power to make a refund? A. We our¬ 
selves would have prepared a refund voucher and it would 
have automatically gone to the Auditor, and the refund 
would have been made without the approval of the Com¬ 
missioners. 

*«******<* 

241 Redirect Examination 
By Mr. Walker: 

Q. Mr. Martin, when you wrote the letter of March 25, 
1946, which is in evidence as Exhibit II to the complaint, 
you had in mind no effect that any pending litigation might 
have? You were speaking solely of the opinion of the 

242 Corporation Counsel, weren’t you? A. I certainly 
was. 

Q. You were not talking about any rate of tax by the 
Board of Tax Appeals or the Court of Appeals? A. I was 
not. 

Q. And when you spoke of the Board, you were speaking 
of the Board of Personal Tax Appraisers, and not the 
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Board of Tax Appeals? A. No, I was talking about Uie 
Board of Personal Tax Appraisers. 

Q. And you had no idea of reducing any assessment j by 
reason of any rate of tax; that is, 4 or 6 per cent? A. I ljad 
no idea of reducing the rate of taxation or deducting inter¬ 
est paid to depositors. 

<* • # # * * * *j# 

Guy W. Pearson was called as a witness for and on j>e- 
half of the defendant and, having been first duly swop), 
was examined and testified as follows: 

I 

Direct Examination 
Bv Mr. Walker: 

* 1 
Q. State your full name for the record. A. Guy 

243 W. Pearson. 

Q. Where are you employed, Mr. Pearson ? A. 
With the District Government, as Collector of Taxes. 

Q. How long have you been so employed? A. As Col¬ 
lector of Taxes, since December 1940. 

Q. Were you connected with the office of the Collector jof 
Taxes prior to 1940? A. I was not. 

Q. Mr. Pearson, you have been Collector of Taxes eleven 
years. During that period of time have you ever distrained 
any property of any bank or any trust company in the Dis¬ 
trict of Columbia for nonpayment of taxes? A. I have not. 

Q. Have you ever, as Collector of Taxes, written afiy 
letter to any bank or trust company in the District of Co¬ 
lumbia threatening them with distraint of their property 
for nonpayment of taxes? A. I have not. 

Q. Has anyone in the office of the Collector done so, that 
you know of? A. To my knowledge, they have not. 

Q. Have you ever received, as Collector of Taxes, or 
did you during the years 1946 through 1949, any recomineiji- 
dations from any officer of the District of Columbia or tlje 
District of Columbia Commissioners, that vou seizle 

244 any property of any bank or trust company in the 
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District of Columbia, for nonpayment of taxes? A. 

I did not. 

Mr. Walker. That is all, your Honor. 

The Court. Thank you, Mr. Pearson. You may step down. 

(The witness left the stand.) 

The Court. Mr. Walker, what else do you have? 

Mr. Walker. We rest, your Honor. 

Mr. Craighill. We rest. 

The Court. Very well. We will take a ten-minute recess, 
and then I will hear you gentlemen 

(There was a brief informal recess, at the conclusion of 
which counsel for both sides presented their arguments to 
the Court.) 1 

RULING OF THE COURT 

The Court (Letts, J.): I think I may limit the issues 
which I shall give further consideration to. I think I 
must hold against the defendant in their claim that trust 
companies stand on a different footing as to rates than 
banks. I think I shall hold against the defendant, too, on 
this issue of limitation, and against the defendant on the 
question of jurisdiction. 

There would remain for my consideration what I regard 
as the real merits of this controversy, to determine whether 
or not these payments were made voluntarily or in- 
245 voluntarily, and I shall read very carefully Mr. Up- 
degraff’s memorandum on administrative remedies, 
and I will approach that with considerable interest, because 
I have not heard any intimation so far of anything that 
appears to have the semblance of an administrative remedy 
which should have been resorted to. So I am going to read 
your memorandum very carefully to see what you have in 
mind. ' 

Now, I have reserved my ruling on these matters of the 
voluntary or involuntary character of these payments, and 
the question of the administrative remedy. I will want an 
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opportunity to review the cases on the subject of voluntary 
or involuntary payment. 

Did you gentlemen have any rebuttal? If so, you mky 
limit it to the two matters that are retained for further 
consideration. 

(Counsel presented further comments in rebuttal, aft^r 
which, at 3 o’clock p. m., the instant trial was conclude^) 


“Memo: Plaintiff’s Exhibit 1-A is quoted at App. p />:6X~3, 
Plaintiff’s Exits. 1-B, 1-C, 1-E, 1-F, 1-G, 1-H, 1-1, 
and 1-J are letters in language identical with 1-A 
relating to subsequent gross earnings taxe's. 
Plaintiff’s Exhibit 1-& is substantially the sanjte 
as 1-A.” 




PLAINTIFF’S EXHIBIT NO. 2 


Filed Nov. 23, 1951. Harrv M. Hull, Clerk 

* i 

District of Columbia Bankers Association 

Washington 5, D. C. 

’ ! 

Bruce Baird, President 

S. William Miller Albert S. Gatle^ 

First Vice President Treasurer 

Richard A. Norris Nelson T. Hartsoii 

Second Vice President General Counsel 

Eldridge D. Kendrick, Secretary 

AMERICAN SECURITY BUILDING 

National 2604 


July 28, 1945 

To the President of the 1 

Member Bank Addressed: 

! 

Mr. Edward A. Dent, Assessor for the District of 
Columbia, called on Mr. Baird to cooperate with his ofi 
fice in preparing a revised form for reporting gross in-j 


i 
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come. This came so late it was agreed that the present 
form would be used this year and assessment based 
thereon; but this will not obviate the necessity of filing 
a supplemental return at some later date in a much more 
detailed form, with the possibility of an additional assess¬ 
ment being made for the current year if the Assessor 
disagrees with deductions made by any of the banks. It 
is probable that interest thereon will be entirely waived 
or compromised. 

As matters now stand it is agreed that after the vaca¬ 
tion season the D. C. Bankers Association will suggest 
a form for the Assessor and very probably extended con¬ 
ferences will be had in an attempt to iron out inconsis¬ 
tencies so that all banks will be on the same basis in the 
making of the report. It will also be necessary to attempt 
to come to some understanding as to the meaning of the 
term “gross earnings”. Mr. Dent indicates that he feels 
that there is a difference between gross earnings and 
gross receipts—that gross earnings consists of gross re¬ 
ceipts minus something, but what that “something” may 
be, is what must be settled in some manner. 

The Assessor is aware of the fact that some banks are 
including the net profits on bond transactions while others 
are not. This is going to be a matter for argument. Some 
include the receipts from ration banking and others do 
not on the theory that this is being done for the govern¬ 
ment at cost or less and it would be obviously unfair to 
pay a tax on the gross where there is no possibility of 
profit. On the same theory there may be some question 
as to the fees received for the redemption of savings bonds. 

Another point brought up by the Assessor is the ques¬ 
tion of rents received for office buildings owned by some 
banks. It is understood that most, if not all such banks, 
include only the net rents. It is my impression that this 
will be satisfactory as it is obvious that such buildings 
could not compete with other office buildings after pay- 



ing a gross tax of as much as 6 ( /r on the rents received. 

What the Assessor will want in a supplemental return, 
and in the form to be issued for future years, is a detail 
of all income from any source including bond profits ai|id 
a detailed statement of any and all deductions taken by tl^e 
bank. Based upon this, agreement will be reached, if pos¬ 
sible, as to the allowable deductions. No doubt some <pf 
the items will be controversial and may have to be taken 
to the Corporation Counsel, the Board of Tax Appeals 
and possibly still further. 

All banks will be given full opportunity to review tlje 
conclusions before final approval is given. 

A general discussion of this matter was had at the luncli- 
con meeting on July 27. It was found that there weije 
inconsistencies in the methods of making up the return 
as amongst those banks which were represented. It wajs 
the opinion of those present that we should all account ojn 
certain items this year in the same manner. It is suggest¬ 
ed that those who have not sent in a return should makb 
the revisions. Those who have already sent in return^ 
can file an amended return, marking it as such. The orig¬ 
inal cannot be returned by the Assessor. 

The Hamilton National Bank case on the question ojf 
deduction of savings interest is before the Board of Ta^* 
Appeals. As a matter of precaution it might be well fo|- 
the banks affected to file the return under protest an<jl 
make any payment of taxes under protest so that if a de'p 
cision favorable to these banks is ever rendered, the bank.j> 
would be in a position to obtain a refund. 

The items where there are inconsistencies and on whicA 
it is suggested that all account in the same manner are as 
follows : 

Net profits on bonds. These should be omitted. Apf 
parently most of the banks are now doing so but som^ 
are not. 

Rents. Keport the net rents after depreciation. 
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Ration Banking. Omit the payments made for this 
service by the OP A because they are only a partial return 
of costs. 

Redemption of Savings Bonds. Omit the fees received 
for redemption for the same reason. 

Income from check cashing facilities. This affects only 
four banks who operate such facilities. In their reports 
to the Treasury they must indicate the receipts from sale 
of travelers checks, cashier’s checks, money orders and 
bond redemptions. Such receipts are considered as a re¬ 
duction of expense in operating the facility which is done 
at cost. If all bond redemption fees are omitted it will 
not be necessary to pick out those received from the 
facility. 

Corporate bonds and notes bought at a premium. De¬ 
duct amortization of the premium from the interest re¬ 
ceived, reporting the net yield. 

Not enough forms were printed to supply each bank with 
new blanks for the amended return. The Association is 
mimeographing enough to send two to each bank with this 
report. 

' Clarence F. Burton, Chairman 

Committee on Taxation. 


3 PLAINTIFF’S EXHIBIT NO. 3 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 

District of Columbia Bankers Association 
Washington 5, D. C. 

Bruce Baird, President 

S. William Miller Albert S. Gatley 

First Vice President Treasurer 

Richard A. Norris Nelson T. Hartson 

Second Vice President General Counsel 

Eldridge D. Kendrick, Secretary 
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AMERICAN SECURITY BUILDING j , 

National 2604 

December 7, 1945 

To All National Banks 

and Trust Companies: ! 

The Board of Tax Appeals has ruled in the Hamilton 
National Bank case that savings interest is not deductible 
from gross earnings. The Hamilton National Bank rvvill 
have thirty days in which to appeal to the Court. 

For those banks who paid taxes in September upder 
protest it is suggested that they file an appeal with the 
Board of Tax Appeals claiming savings interest as a de¬ 
duction, and request that it be placed on the reserve Cal¬ 
endar to await the result of any Court action. In this 
way, the national banks and trust companies will be pro¬ 
tected under their protest should the Court decide in fa^or 
of the Hamilton National Bank. Any appeal must be filed 
within ninety days of the date on which you paid Septem¬ 
ber taxes, and as that period of time must be close at h^nd 
with most of those interested, it is suggested that this] be 
given your immediate attention. 

Please do not include in this appeal anything but Die 
item of deduction of savings interest, as all other questions 
will be under discussion in the immediate future with fhe 
Office of the Assessor. 

| 

Sincerely yours, 

Clarence F. Burton, 

Chairman 

I 

Committee on Taxation 


PLAINTIFF’S EXHIBIT NO. 4 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 

District of Columbia Bankers Association 
Washington 5, D. C. 
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Bruce Baird, President 


S. William Miller 
First Vice President 
Richard A. Norris 
Second Vice President 


Albert S. G&tlev 
Treasurer 
Nelson T. Hartson 
General Counsel 


Eldridge D. Kendrick, Secretary 

AMERICAN SECURITY BUILDINO 

National 2604 


March 13, 1140. 


To the President of the Member Bank Addressed: 

Your Committee on Taxation has done everything pos¬ 
sible to obtain a final determination bv the Assessor of the 

•» 

term “gross earnings.” All information requested by the 
Assessor has been promptly and completely furnished. 
After receiving such information, and explanation of all 
items, the Assessor referred the entire matter to Corpora¬ 
tion Counsel. 

Mr. Jo V. Morgan was engaged as counsel for the Com¬ 
mittee. He has filed with the Corporation Counsel a brief 
containing arguments and references to decisions. We have 
urged the necessity of arriving at a final determination 
before the end of March as the last half of tlie tax should 
be paid in this month. 

It may be that we can arrange with the Assessor so that 
no penalty will be assessed if the final payment is allowed 
to lapse until a decision is reached. If not, a course of pro¬ 
cedure will be recommended to you before the end of this 
month. 

In the meantime, I suggest that you do not make payment 
of the second half of the taxes until you receive further ad¬ 
vice, which will be sent to you well before the end of the 
month. 

Verv trulv vours, 

Clarence F. Burton, 
Chairman, Committee on Taxation. 
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5 PLAINTIFF’S EXHIBIT NO. 5 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 
District of Columbia Bankers Association 
Washington 5, D. C. 

i 

Bruce Baird, President 

S. William Miller Albert S. batley 

First Vice President Treasurer 

Richard A. Norris Nelson T. Hartson 

Second Vice President General Counsel 

Eldridge D. Kendrick, Secretary 

AMERICAN SECURITY BUILDING 

I 

I 

NAtional 2604 

March 25, 1946. 

7 I 

I 

To the President of the Member Bank Addressed: 

Arrangements have been completed with the Assessor 
with regard to payment of the March gross earnings tax. 
The Assessor has authority from the Commissioners for the 
action being taken. 

The banks fall into two categories as follows: 

1. Those banks who filed an original return embodying 
the recommendations made by this committee the latter 
part of July. These banks should pay the taxes as called 
for in the assessment notice. The payment should be made 
by March 31, but if postmarked March 31 no penalty will 
attach. 

2. Those banks which filed an amended return embodying 
the recommendations made by the Committee. These banks 
will receive new and corrected assessments Tuesday morn¬ 
ing, March 26, such corrected assessments being based upon 
the amended returns. Along with this you will receive a 
letter which will reserve to the Assessor the right to make 
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an additional assessment at some later date after tlie vari¬ 
ous points in controversy have been settled. However, if 
such an additional assessment is made, there will be no 
penalty attached to this additional amount provided it is 
paid within thirty days after notice is received. If it is 
found that there is any overpayment in the payment made 
this month there will be a refund. Taxes should be paid 
or placed in the mail by March 31 in the amount indicated 
by this re-assessment. 

The net result of the above will be that each bank will 
have paid taxes for this year based upon the recommenda¬ 
tions of the Committee which eliminated such items as bond 
profits, bond redemption fees, O.P.A. ration fees, etc. If 
the Assessor, with the advice of the Corporation Counsel, 
should later determine that the banks should pay on these 
various items, or any others which were omitted in the 
returns, an additional assessment will be made and the 
amount can be paid within thirty days of such additional 
assessment without any penalties. If this should come to 
pass, further instructions will be given as to the proper 
procedure to protect all rights of the banks in the event that 
an appeal is decided upon. 

Your Committee has done everything possible to hasten 
final determination. However, the Corporation Counsel 
feels that he would prefer to await the outcome of the ap¬ 
peal to the Court of Appeals of the D. C. by the Hamilton 
National Bank which has to do principally with the right 
of National Banks and Trust Companies to deduct interest 
paid on savings accounts. Corporation Counsel feels that 
this decision may be broad enough in its scope to afford a 
basis for the determination of other questions in contro¬ 
versy. It may be some months before this decision is handed 
down. In the meantime, there will be, of course, a contin¬ 
gent liability but, now that excess profits taxes have been 
eliminated, this can make no difference in the end unless 
Federal corporation taxes are reduced in the meantime. 
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This cannot happen before 1947 by which time the ejntire 
Question should certainly be settled. 

Very truly yours, j 


0. F. Burton, 

Chairman, Committee on Taxation. 


PLAINTIFF’S EXHIBIT NO. 6 
Filed Nov. 23, 1951. Harry M. Hull, Clerk. 

Copy 


American Security and Trust Company 
Washington, D. C. 

March 27th, 19-16. 

I 

Collector of Taxes, D. C., 

District Building, 

Washington, D. C. 


Dear Sir: 

i 

i 

I 

We are enclosing herewith our check No. V 55053) for 
$28,491.33, covering second half of Gross Earning off the 
American Security and Trust Company, Washington, ij). C., 
for the Fiscal Year 1946—due March 1946; together [with 
bill for second half attached. 

Kindly acknowledge receipt of same by signing an4 re¬ 
turning the enclosed copy of this letter. 

Very truly yours, 

D/s Auditor. 

Received Mar. 27, 1946, Collector of Taxes, D. C. |Guy 
W. Pearson, Collector of Taxes, D. C. 
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S PLAINTIFF’S EXHIBIT NO. S 

Filed Nov. 23, 1951. Harry M. Hull, Clerk. 

The City Bank 

i 

Washington, D. C. 

Julv 17, 1946. 

Mr. S. William Miller, President 
D. C. Bankers Association 
Washington, D. C. 

Dear Mr. Miller: 

Your Committee on Taxation makes this report to you on 
the status of the controversy over the gross tax. This 
matter has arrived at a critical stage which demands the 
earnest and immediate attention of all member banks. 

Should the assessor and the corporation counsel prevail 
in sustaining the views which they have indicated in con¬ 
ferences, and which will probably be contained in the usual 
confidential opinion to the Commissioners, it would mean 
by rough estimate a probable increase of 150% in taxes for 
the banks heretofore classified as “incorporated savings 
banks.” For the national banks and trust companies, it 
will mean adding to their present taxes a sum equal to 6% 
of Government bond interest (except the partial exempts); 
6% of the deductions some have taken from gross rents; 
6% of bond profits; and some other minor items. No de- . 
ductions of any sort would be allowed except the cost of , 
stationery given to customers. We need not tell you how 
serious this is, not only for this year, but for last year and 
years to follow. 

In 1902 a gross tax of 6% was imposed upon national 
banks, trust companies, and incorporated banks. Note that 
the word “savings” was not included. Non-stock mutual 
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savings banks were scheduled for a tax of 1 of surplus, 
but there was no such mutual savings bank, and has jnot 
been since that time. In 1904 a second paragraph jvas 
added by amendment to the mutual savings bank section 
setting up a new classification termed “incorporated pav¬ 
ings banks”, these to be taxed at 4% of gross earnings, jess 
interest paid to savings depositors. Since 1904 all bajnks 
other nationals and trust companies have been assessed as 
incorporated savings banks, starting with the four batiks 
then in existence who were neither a national bank olr a 
trust company. These four banks were doing a combined 
savings and commercial business with savings predominat¬ 
ing in dollar amount. 

In the recent decision of the Court of Appeals in ithe 
Hamilton National Bank case, the court has, in our opin .on, 
definitely swept aside the question of charters and names, 
as well as Sec. 5219 Rev. Stat. as it may apply in the dis¬ 
trict of Columbia. The court states that the answer to |the 
question, “What is an incorporated savings bank?”, i$ to 
be reached bv “viewing what was actuallv done.” Anien- 
tirely new concept is brought forth, which is, that for taxa¬ 
tion purposes any corporation in the business of accepting 
deposits could be an incorporated savings bank. The cqurt 
declined to pass on this question, to give a definition, of to 
lay down any rule to follow. The assessment against ithe 
Hamilton was cancelled “unless the assessor upon ire- 
examination of the entire subject removes the discrimina¬ 
tion presently existing.” 

We are convinced that the method the assessor will |use 
to remove the discrimination will be to claim that thjere 
are no incorporated savings banks; that the banks hereto¬ 
fore so classified are merely incorporated banks aiid subject 
to the 6% tax with no deduction for interest paid; that his 
will remove the discrimination. We do not agree. 

To present our arguments would be too lengthy. |We 
have much material at hand for the use of counsel. 
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In addition to the above problem, we feel confident that 
the assessor intends to include in gross earnings the inter¬ 
est on IT. S. Treasury obligations, except on obligations 
issued prior to 1941 and usually termed “partial exempts”; 
also, gross rents from buildings and other real estate, bond 
profits, and other minor items usually omitted. 

Your committee does not feel that it has the authority, 
nor does it desire to assume the responsibility for handling 
these problems, which may have a profund effect upon each 
bank. We have done our best with the assessor and cor¬ 
poration counsel. That phase is concluded. It will now 
pass on to the Board of Tax Appeals and very possibly to 
the Court of Appeals. It is not a matter for general counsel 
for the Association, because the Association, as such, would 
have no standing in court. This is the view expressed by 
Mr. Hartson, and it is undoubtedly correct. 

Unquestionably, it would be better for all banks to pre¬ 
sent a united front with one head, instead of each bank 
having individual counsel represent it before the Board of 
Tax Appeals and the Court, which would cause confusion. 
We have no suggestion as to how this can be accomplished, 
nor have we any recommendation to make as to a selection 
if one is to be made. Naturally, our minds turn toward Mr. 
Hartson, but certainly not on the basis upon which he has 
so ably represented the Association 

We urge that no time be wasted in giving thought to this 
grave question. It is possible that we might be able to 
appear before the Board of Tax Appeals before the assess¬ 
ment is made, as the Court states, “The interests of all the 
banks are involved”, and also that the Board is “a con¬ 
stituent member of the assessing authority. ’ ’ 

A great quantity of work and research must be done by 
counsel possibly within a month or less to prepare for a 
hearing before the Board if it is permitted, as we think it 
will be. The time is all too short at best. 
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There is little more that this committee can do exdept to 
attempt, with the help of Association counsel, to advise on 
procedure when a return is required. We have beep told 
verbally that additional time will be granted the banks to 
prepare a return and without penalty. 

We are ready to collaborate with you, with the members 
and counsel for the members, to offer any aid and tjo fur¬ 
nish all material which we have assembled or can assemble. 
We await your further instructions. 

Respectfully submitted. 

C. F. Burton, 1 

Chairman, Committee on Taxation. 

| 

Approved by all members of the Committee: 

Mr. David Bornet, Vice Chairman 

Mr. L. P. McLachlen j 

Mr. F. P. H. Siddons 

Mr. Willard G. McGraw 

Mr. Raymond G. Marx. 

] 1 PLAINTIFF’S EXHIBIT NO. 11 

I 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 

I 

District of Columbia Bankers Association I 

! 

Washington 5, D. C. 

* j 

S. William Miller, President 

Richard A. Norris Albert S. Ghtley 

First Vice President Treasurer 

Robert H. Lacey Nelson T. Haijtson 

Second Vice President General Counsel 

Eldridge D. Kendrick, Secretary 

AMERICAN SECURITY BUILDING 
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NAtioxal, 2604 

July 24, 1946, 


To the President of the 
Member Bank Addressed: 

The Assessor, Mr. Dent, has advised me that he will 
send a letter to each bank advising them that it will not 
be necessary to make a return of gross income by August 
1 as provided by the statute; that a future date will be 
fixed by which time the return is to be filed and that no 
penalties will be assessed as long as returns are in by the 
date determined by the Assessor’s office. He further as¬ 
sures me that ample time will be given to the banks for the 
preparation of the return. 

The present delay is caused by the fact that he is await¬ 
ing an opinion from the Corporation Counsel which is now 
in the course of preparation. 

I strongly urge that no bank file a return until all the 
banks have had time for joint consultation and the advice 
of such counsel as may be selected by the banks; or advice 
of your own counsel after he is fully cognizant of all in¬ 
formation available affecting this subject. 

This has become a very complex matter and it is wise 
for us not to take steps individually without full and com¬ 
plete knowledge and the best advice obtainable. 

Very truly yours, 

' C. F. Burton, Chairman 
Committee on Taxation 

12 PLAINTIFF’S EXHIBIT NO. 12 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 
Government of the District of Columbia 

OFFICE OF THE ASSESSOR 


Ill 


I 


Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. 1 

July 24, 194(5 

American Security and Trust Company 
15th and Pennslyvania Avenue, N.W. 

Washington, D. C. j 

1 

Gentlemen: 

The preparation and distribution of return forms for 
the use of those institutions which pay taxes based upon 
gross earnings or gross receipts will be delayed until the 
rendition of an opinion by the Corporation Counsel! As 
soon as practicable, forms and instructions for the 'fiscal 
year 1947 will be mailed. 

The Board of Personal Tax Appraisers has granted an 
extension of time to September 30, 1946, for the filing of 
returns by banks and building associations. If further 
extension is desired, it will be granted upon request. 

When bills for the fiscal year are rendered, the Assessor 
and the Board of Personal Tax Appraisers will recommend 
to the Board of Commissioners that penalties for late! pay¬ 
ment of taxes be waived, provided payment is made Within 
thirty days after date of rendition of bills. 

Very truly yours, 

I 

James L. Martin, 

Assistant Assessor, D. C. 

JLM:ad 
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13 PLAINTIFF’S EXHIBIT NO. 13 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 
Government or the District or Columbia ' 

OFFICE OF THE ASSESSOR 

Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. 

September 26, 1946. 

American Security and Trust Company 
15th and Pennsylvania Avenue, N. W. 

Washington, D. C. 

Gentlemen: 

By letter dated July 24, 1946, banks and building asso¬ 
ciations were granted an extension of time to September 
30, 1946, for the filing of gross earnings reports for the 
fiscal year 1947. 

Because of unavoidable delay, the distribution of return 
forms must await certain administrative action. Forms and 
instructions will be sent to banks and building associations 
as soon as practicable. 

The time for the filing of returns has been extended 
indefinitely, and assurance is given that no penalty for late 
filing will be imposed. When return forms for the fiscal 
year 1947 are distributed, a filing date will be stated, but 
reasonable extensions beyond that date will be granted 
upon request. 

As stated in the letter of July 24, 1946, “when bills for 
the fiscal year are rendered, the Assessor and the Board 
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of Personal Tax Appraisers will recommend to the Board 
of Commissioners that penalties for late payment of takes 
be waived * # *” 


Very truly yours, 

James L. Martin, 

Assistant Assessor, D. C. 

JLM rad 

14 PLAINTIFF’S EXHIBIT NO. 14 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 
Government of the District of Columbia | 

OFFICE OF THE ASSESSOR 

Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. 

Nov. 6, 1946. 

American Security and Trust Company 
15th Street and Pennsylvania Avenue, N.W. 

Washington, D. C. 


Gentlemen: 

On October 22, 1946, the Board of Commissioners, D. 'C., 
approved, with the exception hereinafter explained, !an 
opinion of the Corporation Counsel relating to the : 
ject of “gross earnings tax on banks and trust companie^”. 
The principles established by the opinion apply also to 
building associations. 
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Tlie opinion held that interest from obligations of the 
United States issued on and after March 28, 1942, is tax¬ 
able as gross earnings. However, the order of the Board 
of Commissioners dated October 2, 1946, is quoted below: 

“(1) That so much of the opinion of the Cor¬ 
poration Counsel dated September 9, 1946, rela¬ 
tive to the gross earnings taxes imposed under the 
provisions of Sections 47-1701 and 47-1703, D.C. 
Code 1940, on banks and trust companies in the 
District of Columbia as holds that the interest 
and dividends received by such banks and trust 
companies on obligations and securities issued on 
or after March 28, 1942, by the United States or 
its agencies or instrumentalities are not exempt 
from taxes imposed by said Sections 47-1701 and 
47-1703, and recommends that the Assessor of the 
District of Columbia be advised to assess there¬ 
upon the taxes imposed by said Sections 47-1701 
and 47-1703, be neither approved nor disapproved 
until July 1, 1947, in order that the District of 
Columbia Bankers Association or any other per¬ 
son or persons who may wish to do so, will be 
afforded the opportunity of seeking clarifying leg¬ 
islation with respect to said matter when the 
Congress convenes for its next regular session; 
and 

“(2) The aforesaid opinion of the Corporation 
Counsel, with the exception of that portion there¬ 
of referred to in the preceding paragraph hereof, 
is hereby approved.” 

With the exception of the item of the interest referred 
to, final assesments for the fiscal years 1946 and 1947 will 
be made as soon as practicable. 

Representatives of the banks submitted to the Assessor 
a list of items said to be all sources of receipts other than 
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money deposited, payment of principal of loans, and ilie 
face amount of drafts, cashiers’ checks, travelers’ checks, 
money orders and other negotiable instruments sold to 
customers. A digest of the items and conclusions as to 
their inclusion or deduction as taxable gross earnings, 
pursuant to the opinion of the Corporation Counsel, is 
attached. The Corporation Counsel stated that “generally 
speaking the term ‘gross earnings’ means ‘gross income’j ”, 
and that, “with the exception of those matters hereinafter 
discussed under appropriate headings, the deductions 
claimed are * ’* among those items which should be eliifni- 
nated from gross income in order to ascertain net incoi|ne, 
rather than those items which must be eliminated friom 
gross receipts in order to arrive at gross earnings”. 

The opinion states, further, that: 

(a) Income from obligations of states, counties, mumici- 
palities, and their instrumentalities is not taxable! 

(b) Gains from the sale of any capital assets are taxable. 

(c) Interest received must be reported fully, and jno 
deduction with respect to bond premiums or tjlie 
amortization of such premiums may be made. 

(d) Premiums paid the Federal Housing Administration 
may not be deducted in the computation of gross 
earnings. 


(e) Capital expenditures for tangible commodities, si^cli 
as check books and deposit slips, furnished without 
charge to customers, may be deducted. 


Tentative assessments against banks and building asso¬ 
ciations for the fiscal vear 1946 were made. In order that a 

* 

final assessment for that year may be made, except as to 
interest from obligations of the United States hereinbe¬ 
fore discussed you are requested to submit, not later thian 
December 15, 1946, a statement covering the period from 
July 1, 1944 to June 30, 1945, showing, in detail: 

(a) By description and amounts, entire gross receipts. 

(b) In a second column, claimed eliminations from entjire 
gross receipts. Included in this column should be 
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interest from Federal, state, county and municipal 
obligations claimed to be exempt, together with any 
receipts claimed to be return of capital and other 
items claimed to be non-taxable. 

(c) In a third column, figures making up the total gross 
earnings subject to tax. 

Return forms for the fiscal year 1947 are enclosed. The 
return should be filed not later than December 15, 1946, and 
should be supported by the schedule described thereon. 

The Board of Commissioners has approved the waiving 
of penalties for late payment of additional taxes assessed 
against banks and trust companies for the fiscal year 1946, 
provided payment is made within thirty days from the 
date of rendition of bills. A recommendation that similar 
treatment be accorded building associations will undoubt¬ 
edly be approved. 

The Board of Commissioners has also approved the 
waiving of penalties for late filing of 1947 returns by banks, 
trust companies and building associations, and penalties 
for late payment, provided returns are filed not later than 
dates fixed by the Board of Personal Tax Appraisers, and 
provided further that taxes are paid within thirty days 
from date of rendition of bills. 

Reasonable extensions beyond December 15, 1946, for the 
filing of statements for the fiscal year 1946 and for the 
filing of returns for the fiscal year 1947 will be granted 
upon written request. 

It is suggested to those institutions which may desire to 
pay taxes during the calendar year 1946 that they submit 
the statement and return as soon as practicable. 

Very truly yours, 

James L. Martin 

Assistant Assessor, D. C. 

JLM :evr 
Enclosures 



35 PLAINTIFF’S EXHIBIT NO. 15 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 
District of Columbia Bankers Association 


Washington 5, D. C. 


S. William Miller, President 

Richard A. Norris Albert S. G4tley 

First Vice President Treasurer 

Robert Ii. Lacey Nelson T. Harfson 

Second Vice President General Counsel 

Eldridge D. Kendrick, Secretary 


AMERICAN SECURITY BUILDING 

I 

NAtional 2604 

l 

November 20, 1946 

7 I 

- 

To the Member Bank Addressed: 

I 

For your information and guidance, we enclose herewith 
several copies of a proposed schedule of return prepared 
by Mr. Clarence F. Burton, Chairman, Committee on tax¬ 
ation, which we trust will prove useful in the filing of y[our 
institution’s Gross Earnings Tax returns for the years 
1944-45 and 1945-46. 

As you know, these returns must be filed with the Assess¬ 
or, District of Columbia, on or before December 15, 1946. 

i 

Yours very truly, 


l 


Eldridge D. Kendrick 
Secretary 
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The Blank Bank 

Schedule reflecting earnings for the period 
July 1, 1944 to June 30, 1945 
and showing detail as requested. 



Col. 1 Col. 

2 Col. 3 

Interest and discounts from all 
sources except bonds 

Kents $-less labor, fuel 

and other items $-per 

attached schedule—return from 

20,000 

$20,000 

investment 

5,000 

5,000 

Exchange and sale of travelers check 

s 5,000 

5,000 

Commissions 

300 

300 

Safe Deposit Rents 

1,000 

1,000 

Money order fees 

500 

500 

Note collection fees 

300 

300 

Service Charges 

10,000 

10,000 

Trust Department fees 

Dividends—Federal Reserve Bank 

5,000 

5,000 

stock issued after 3/2S/42 

300 

300 0 


Interest on obligations of U. S. and 
instrumentalities issued after 3/28/42, 
consisting of $-collected 

less $-amortization of premiums 15,000 15,000 0 

Interest on corporate bonds $- 

less $-amortization of 

premiums 1,000 1,000 

Capital Gains from bond transactions 5,000 
Capital Losses from bond transactions 
(Total losses $10,000 of which 
$5,000 used as set-off against 

losses) 5,000 0 


Totals 


68,400 20,300 48,100 
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Less—capital expenditures for commodities 
furnished customers 1,000 

Interest paid on savings accounts 30,000 31,000 

I 

- -j- 

it,100 

The following was received as reimbursement for expanses 
in performing functions at request of U.S. Treasury! and 
O.P.A. 

For redemption of U. S. Savings Bonds $,000 

For conducting ration banking 500 

The following was received at the-check 

cashing facility operated at request of the U. S. 

Treasury and U. S. War Department as a war 
function under agreement that it was to be a 
non-profit operation. The amounts listed below 
were returnable to the U. S. Treasury by way of 
reduction of the cost of the Treasury for operat¬ 
ing the facility j 

Exchange 100.00 

Money order fees and travelers checks sold 200.00 
Redemption of U. S. Savings Bonds 200.00 

— 

Total 5(|o.OO 

17 PLAINTIFF’S EXHIBIT NO. 17 

Filed Nov. 23, 1951. Harry M. Hull, Clerk. j 

I 

Thomas F. Burke 

* 

Attorney and Counsellor at Law i • 

Suite 803 Woodward Building 
15th and H Streets, Northwest 

7 l 

Washington 5, D. C. 

December 23, 19^6 
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American Security and Trust Company 
Mr. Vernon R. Dorman, Auditor 
Fifteenth Street at Pennsylvania Avenue, N. W. 
Washington 13, D. C. 

Dear Mr. Dorman: 

I return herewith file which you left with me some days 
ago having to do with Gross Earnings Tax, together with 
tentative forms of letters making payment under protest 
to accompany checks in payment of these taxes for the fiscal 
years 1944-1945 and 1945-1946. 

When you receive bills covering actual amount of tax 
claimed, I will be glad to discuss this matter further with 
you, or if I can be of any further assistance, please let me 
know. 

Very truly yours, 

T. F. Burke 

IS PLAINTIFF'S EXHIBIT NO. 18 . 

Filed Nov. 23, 1951. Harry M. Hull, Clerk. 
Government of the District of Columbia 

OFFICE OF THE ASSESSOR 

Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. 

December 23, 1946 

American Security and Trust Co. 

15th and Penna. Avenue, N. W. 

Washington, D. C. 

Gentlemen: 

There are enclosed statements of taxes for the fiscal years 
1946 and 1947. The statements are based upon gross earn- 



mgs for the twelve-month periods ended June 30, 1945 and 
June 30,1946. The assessments for the two fiscal yeafs are 
final, except as to interest from obligations of the Lfnited 
States issued on and after March 28, 1942, pursuant i:o the 
order of the Board of Commissioners, D. C., dated Ocjtober 
2, 1946, quoted and discussed in the letter from this office 
dated November 6, 1946, and except as to Federal Reserve 
Bank dividends. It is the opinion of the Assessor apd the 
Board of Personal Tax Appraisers that Federal Relserve 
Bank dividends should be placed in the same category as 
interest from obligations of the United States issued on and 
after March 28, 1942, and therefore the assessment of taxes 
for such dividends for the fiscal years 1946 and 1947 wfill be 
held in abeyance. 

The bases of the assessment are stated below: i 

i 

Taxable gross earnings reported $955,412.16 

Add— 

Interest on Federal Land Bank 

Bonds .$10,860.00 (exclude)!) 

Interest received from 2% De¬ 
pository Bonds . 

Operating expenses on real es¬ 
tate . 

Capital losses on sale of capi¬ 
tal assets . 

Fees for servicing FHA Title I 

and Title II Loans. 

Fees for redemption of U. S. 

Savings Bonds . 

Fees for conducting ration 

banking . 

Interest paid to savings de¬ 
positors . 221,035.00 $390,0^5.11 


13,101.40 

83,657.99 

45,833.54 

782.78 

6,823.90 

7,940.50 


Assessment 


$1,334,5^7.27 














1947 


Taxable gross earnings reported 
Add- 

Interest on Federal Land Bank 

Bonds—before 3/28/42 . $6,430.00 

Interest on Federal Land Bank 

Bonds—after 3/28/42 . 6,274.62 

Interest received from 2% De¬ 
pository Bonds. 13,680.09 

Operating Expenses—real es¬ 
tate . 86,878.95 

Gains from sale of capital as¬ 
sets . 27,205.06 

Fees for servicing FHA Title I 

and Title II loans. 722.96 

Fees received for conducting 

ration banking . 3,911.89 

Fees for redemption of IT. S. 

Savings Bonds. 14,834.40 

Interest paid to savings de¬ 
positors . 256,962.50 


$806,661.48 


$416,900.47 


Assessment 


$1,223,561.95 


The Board of Commissioners, D. C., has approved the 
waiving of penalty for late payment, provided the taxes are 
paid not later than January 15,1947. 

James L. Martin 

James L. Martin, 

Assistant Assessor, D. C. 


JLM:gb 

Enel. 
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) PLAINTIFF’S EXHIBIT NO. 20 

« i 

I 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 
Opinion No. 754 

Board of Tax Appeals for the District of Columbia 

Filed Sept. 7, 1950. ! 

Board of Tax Appeals for the District of Columbia 

Docket No. 1066 

American Security and Trust Company, Petitioner , 


District of Columbia, Respondent. 

Appeal from assessment of tax for the fiscal year ended 
June 30, 1948, on gross earnings of a trust company dhring 
the fiscal year ended June 30, 1947. 

J 7 

\ 

FINDINGS OF FACT AND CONCLUSIONS OF LL4W 

Findings of Fact 

1. Petitioner, American Security and Trust Companjy, is, 
and since 1890 has been a corporation authorized to conduct, 
and conducting the business of a bank and trust company 
in the District of Columbia. 

2. The following table shows the total deposits with the 
company on the dates hereinafter set forth, and the pro¬ 
portions thereof which were savings deposits: 

June 30 

1946 . $149,640,000 24% 

1947 . 150,062,000 24% 

i 

3. During the fiscal year here involved, petitioner jpaid 
$274,500 interest on its savings deposits. 
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4. Petitioner received $13,246.60 fees from the United 
States Government for the redemption of United States 
war bonds for the holders of such bonds. These fees were 
upon the basis of 15^ each for the first 1,000 bonds in each 
calendar quarter, and 10^ each for all over 1,000 bonds. 
They were referred to in the Regulations of the Treasury 
governing such redemptions (31 C. F. R. 1945 Supp. Part. 
321.5; and 31 C. F. R. 1946 Supp. Part 321), as “reimburse¬ 
ments” but they were uniform for all banks and were not 
based as to any particular bank upon the actual cost of the 
redemptions to such bank. 

5. Petitioner received fees from the United States Gov¬ 
ernment $402.57 for ration banking, pursuant to General 
Ration Order Xo. 3, Appendix A, Title XXXIX, chapter 
11, Part 1305, of the Code of Federal Regulations. This 
order provided, in section 1305.411(c) for a schedule of fees 
to be allowed to participating banks. These fees were re¬ 
ferred to as “reimbursements” but were uniform for all 
banks and were not based as to any particular bank upon 
the actual cost of ration banking to such bank. 

6. During the fiscal year 1947 petitioner sold certain se¬ 
curities. The sales resulted in gains aggregating $13,311.52, 
and losses aggregating $154,926.18. 

7. During the fiscal year 1947 petitioner owned certain 
real estate which was rented to various tenants. In connec¬ 
tion with such buildings various expenses were incurred 
for maintenance and operation. 

8. During the fiscal year 1947 petitioner made loans 
under Title I of the Federal Housing Act (12 U. S. C. chap¬ 
ter 13, sub-chapter I). Under this Act lending institutions, 
including petitioner, were insured against loss on certain 
types of loans. They paid premiums for such insurance to 
the Federal Housing Administration. 

9. During the fiscal year 1947 petitioner made mortgage 
loans which were insured under Title II of the Federal 
Housing Act (12 U. S. C. chapter 13, sub-chapter II). 
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i 


Under this Act lending institutions, including petitioner, 
were insured against loss on mortgage loans, subject to 
certain conditions and limitations. They paid a premium 
to the Federal Housing Administration for this insurance 
and the mortgagor was required to make payments to 
petitioner for the purpose of putting it in funds withjwhich 
to discharge its obligations to the Federal Housing Admin¬ 
istration for mortgage insurance. The amount so collected 
by petitioner from its mortgagors in the fiscal year 1947 
was $367.52. 

10. On July 16, 1947 petitioner filed a gross-earnings tax 
return for the fiscal year ending June 30, 1948. Ori Sep¬ 
tember 1, 1947 the Assessor determined that petitioner’s 
gross earnings for the fiscal year ended June 30, 1947 had 
been $1,530,729.55 and assessed a tax of $91,843,781 On 
September 9, 1947 petitioner paid the amount of tljie as¬ 
sessment under protest in writing. On November 26; 1947 
petitioner appealed from the assessment to this Board, 
upon the ground that the Assessor had erred in not elimi¬ 
nating from his computation of petitioner’s gross earpings 
interest paid to depositors. On November 17, 1949,j peti¬ 
tioner, by leave of the Board, filed an amended petition in 
which it asserted the right to be taxed at 4 per cent instead 
of 6 per cent, and included the additional assignments of 
error that the Assessor had erred in adding to the amount 
of petitioner’s gross earnings as shown on its return re¬ 
pairs, heat, light, real estate taxes, depreciation, et<f., on 
the rental portion of building; fees for servicing Federal 
Housing Act Title I an II loans, gains from sale of capital 
assets, and fees for conducting ration banking. The order 
of the Board granting leave to file the amended petition 
stated that the granting thereof was not an adjudication 
that the additional averments therein contained, or any of 
them, constituted a valid basis for claim for relief before 
the Board, that such claims were or would be filed within 
the time required by law, or that the Board has or will 
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have jurisdiction of such claims, decision on those ques¬ 
tions being thereby expressly reserved. 

11. In computing the amount of the assessment the As¬ 
sessor applied a rate of 6 per cent, and in computing gross 
earnings did not deduct interest paid by petitioner to its 
depositors. He included in petitioner’s gross earnings fees 
received from the United States Government for the re¬ 
demption of United States war bonds, and fees received 
from the United States Government for ration banking, 
and amounts received by petitioner from its mortgagors 
for premiums on insurance under Title II of the Federal 
Housing Act, and gains from the sale of securities; and 
he refused to deduct expenses in connection with rental 
real estate or insurance premiums paid by petitioner under 
Title I of the Federal Housing Act. 

12. While this appeal was pending before the Board 
there were also pending appeals of the following banks 
for some or all of the years involved in these appeals: 

Bank of Commerce and Savings 
The Security Savings & Commercial Bank 
The City Bank of Washington 
McLachlen Banking Corporation 
Anacostia National Bank of Washington 
Industrial Bank of Washington, Inc. 

The Citizens’ Bank of Washington 

As to each of these years the Assessor had taxed these 
banks at the rate of 6 per cent and had not deducted in¬ 
terest paid to depositors in computing their gross earnings. 
This Board had decided that they should be taxed at 4 per 
cent, and that such interest should be deducted. 

During those fiscal years the ratio of time deposits to 
total deposits of those banks ranged between 27 per cent 
and 52 per cent. The operations of those banks for the 
years involved in these appeals were substantially the 
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same as those (luring the fiscal year ended June 30, 1944, 
as to which this Board had previously held that they ^hould 
be taxed at the rate of 4 per cent and that interest paid to 
depositors should be deducted in the computation of} their 
gross earnings. 

With the exception of the fact that petitioner, as author¬ 
ized by law, does a trust business in addition to its bank¬ 
ing business, whereas the other banks referred to dk> not, 
and may not under the law conduct a trust business, and 
with the further exception of various minor differences, 
the business of the petitioner and its method of operation 
were substantially of the same character as those of! those 
other banks during the vears involved. 

Conclusions of Law 

1. In ascertaining petitioner’s gross earnings there 
should be a deduction made for interest paid to depositors. 

2. The gross earnings of petitioner should be ta.^ed at 
the rate of 4 per cent. 

3. In computing petitioner’s gross income the Assessor 
correctly refused to deduct repairs, and so forth on rental 
real estate, and premiums paid by petitioner on jloans 
under Title I of the Federal Housing Act; he correctly 
included gains on sales of securities and fees for cashing 
war bonds and for ration banking; and he erred in includ¬ 
ing insurance premiums received by petitioner from its 
mortgagors under Title II of the Federal Housing Act. 

Decision will lie entered under Rule 33. 

Lawrencf, Koexiusberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

i 

Findings of Fact & Conclusions of 
Law, and Memo served as follows: 

G. Bowlioin Craig hill, Esq. 

Thomas F. Burke, Esq. 
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Hibbs Building, * • • ; 

Washington, D. C. (Mailed 9/8/50) 

Assessor, D. C. (Personally 9/8/50) 

Corporation Counsel, D. C. (Personally 9/8/50) 

Clerk 

Board of Tax Appeals for the District of Colcmblv 

Filed Sept. 7, 1950 

Board of Tax Appeals for the District of Colombia 
American Security and Trust Company, Petitioner, 

v. 

District of Columbia, Respondent. 

Docket No. 1066 
Memorandum 

The facts in this case are sufficiently like those in the 
appeal of the Hamilton National Bank (Docket No. 837), 
which was reversed by the United States Court of Appeals 
for the District of Columbia Circuit, and thereafter, on 
remand, proceeded with in accordance with the decision of 
the Court, to justify and require like conclusions of law. 

In its brief filed with the Board, respondent suggests the 
possibility of deducing from the opinion of the Court of 
Appeals in Hamilton National Bank v. District of Co¬ 
lumbia, No. 9833 the theory that the Court contemplated the 
taxation of the gross earnings of petitioner’s savings-bank 
business under section 47-1703, and of its non-savings-bank 
business under section 47-1701, of every bank in the District 
of Columbia. 

D. C. Code 1940, section 47-1703 provides that 

“Incorporated savings banks paying interest to 
their depositors shall. .. make report... as to the 
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amount of their gross earnings, less the amount 
paid as interest to their depositors . . . and shall 
pay thereon . . . four per centum per annum.” 
(Emphasis supplied.) 

There is no suggestion of apportionment in this section, 
and there is no ambiguity in its language that would justify 
this Board in interpolating by construction any language 
making the 4 per cent rate applicable to a part of the gfoss 
earnings and the 6 per cent rate to the remainder. 

Potomac Electric Power Co . v. Rudolph , 58 App. D[ C. 
29, Fed. (2d) 634, involved the same statute as, with sime 
amendments not here material, is now District of Coluipbia 
1940 Code section 47-1701. This statute imposed a tax{ on 
the gross earnings of electric lighting companies. The 
Potomac Power Company contended that its gross earnings 
from interest, dividends from investments, and rents wjere 
not taxable under the statute. The Court of Appeals re¬ 
jected this contention, saying (p. 264): 

“In effect we are asked to write into this statute 
words limiting the measure of the excise to gross 
earnings of the company in the production of elec- I 
trie power. This we may not do. ” 

l 

So the Board is now asked to write into the statute a 
provision imposing a tax at the rate prescribed by section 
47-1701 on one part of the bank’s income, and at the ijate 
prescribed by section 47-1703 on the other part. The statute 
does not contemplate such segregation. The imposition of 
the tax depends upon the character of the bank to be tas|ed, 
not upon the nature of the income. 

This Board, in the cases of the seven non-national bajiks 
which were reviewed by the Court of Appeals is District of 
Columbia v. Bank of Commerce and Savings and others. 
Nos. 9834-40, held that all of the gross earnings of those 
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banks were to be taxed at the rate of 4 per cent, prescribed 
by section 47-1703. The Court of Appeals affirmed the de¬ 
cisions of the Board, although it abundantly appeared from 
the testimony and the findings of fact that the banks in¬ 
volved transacted a great deal of business other than sav¬ 
ings-bank business. The law is therefore established by 
this action of the Court of Appeals that if a bank brings 
itself within the meaning of the term “savings bank” as 
used in section 47-1703, all of its income must be taxed at 
the 4 per cent rate, without segregation or apportionment; 
and in a number of cases recently decided by this Board, 
involving the tax liability of the same banks for years sub- 
seuqent to that involved in the cases referred to, the Board 
followed its former rulings, so affirmed by the Court, and 
held that the entire income of those banks were taxable at 
4 per cent. 

In Hamilton National Bank v. District of Columbia , No. 
9833, upon a consideration of the character of the business 
done by national banks, which also transacted a great deal 
of business other than that of conducting a savings bank, 
the Court of Appeals said that national banks which have 
interest-bearing savings accounts must, be taxed in the same 
manner, i.e., entirely under section 47-1703. 

No method of determining what portion of petitioner's 
gross earnings has been derived from savings-bank business 
has been suggested or presented to the Board. Neither the 
national nor the State-chartered banks in any manner seg¬ 
regate the funds deposited with them in time or savings 
accounts from their other funds. 

The money on deposit in time or savings accounts may 
be used for any purpose for which money in demand ac¬ 
counts may be used. The only legal distinction as to the 
use that may be made of savings deposits is found in 12 
IT.S.C. 371 as to national banks, and under a ruling of the 
Comptroller of the Currency as to other banks in the Dis¬ 
trict, by.which banks are restricted in making loans secured 


by real estate to an amount not in excess of citl er capital 
plus surplus, or sixty per cent of the amount of savings 
deposits, whichever is greater. Where the capital plus Sur¬ 
plus equals or exceeds sixty per cent of the savings deposits, 
the savings deposits have no effect at all on the ability of 
the bank to make real estate loans. Where sixty per cjent 
of the savings accounts exceeds the total of capital $lus 
surplus, and the real estate loans exceed the total of the c4pi- 
tal and surplus, it is impossible to determine what portion 
of so much of the real-estate loans as do not exceed capital 
plus was made from the savings-account deposits, as distin¬ 
guished from other funds, although it could possibly be ;as- 
sumed that the excess of real-estate loans over capital y^lus 
surplus was made from savings accounts. This would j re¬ 
sult in different modes of taxation of similar banks having 
dissimilar capital structures. 

It is conceivable that some method could be deviled 
whereby an approximately correct apportionment could! be 
made, but that would not alter the conclusion of the Board 
that apportionment is not permissible under the statute <jnd 
the decisions of the Court of Appeals. 

Other points raised by the appeals herein require bificf 
consideration. 

The fees received by the petitioner from the United Stajtex 
for redemption of war bonds and for ration banking are 
claimed by petitioner to be not a part of its gross earnings, 
but merely reimbursement for the cost of such redemptions 
and ration banking. There was some evidence tending! to 
show that during the fiscal year 1947, petitioner’s expertises 
for ration banking were slightly less than the amount | of 
fees received by it for those services. The evidence \jras 
not convincing as to that year, and there was no evidence 
at all as to this matter in the fiscal years 1945 and 19|46. 
In any event, as is shown by the Findings of Fact, they were 
not reimbursement in the sense that petitioner advance^ a 
certain amount of money or incurred a certain amount of 
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expense at the request of the United States, and was then 
lepaid the same amount, but, instead, that a schedule of 
fees was adopted uniform as to all banks that participated, 
without regard to the cost to any particular bank. Conse¬ 
quently, these operations might show a net profit as to some 
banks, a net loss as to others, and an even break as to still 
others. Furthermore, an actual or anticipated net profit 
from a particular activity is not an essential ingredients to 
constitute the receipts therefrom as gross earnings. To 
hold that it is, would require an elaborate cost accounting 
as to each activity of a bank, and the elimination from gross 
earnings of such of them as did not result in a net profit. 
This would not be either practicable or a reasonable inter¬ 
pretation of the statute. 

Petitioner’s contention that it should be allowed as a 
deduction the cost of operating and maintaining its rental 
real estate is contrary to the concept of gross earnings. 
Such expenses are, of course, deductible for the ascertain¬ 
ment of net earnings but not gross earnings, Hamilton Na¬ 
tional Bank v. District of Columbia, 81 IT. S. App. D. C. 
200, 202: 156 Fed. (2d) 843. For the same reason deprecia¬ 
tion of such real estate may not properly be deducted in 
ascertaining gross earnings. 

The premiums received by petition from mortgagers for 
mortgage insurance under the provisions of Title II of the 
Federal Housing Act (12 U. S. C. chap. 13, suh-chap. II) 
were not a part of its gross earnings. 'While Petitioner was 
liable for these premiums to the Federal Housing authori¬ 
ties, its receipts of these amounts from its mortgagors was 
simply a reimbursement of outlays or an advancement of 
funds to be used for that purpose, see State v. Northern 
Pacific Ry. Co., 217 Minn. 113, 14 N W. (2d) 232. It is 
practically universal in the District for mortgagors to pay 
for hazard insurance to protect their mortgagee. A pay¬ 
ment of premiums to the mortgagee for such insurance 
would not be considered gross earnings of the mortgagee. 
Mortgage insurance stands on the same footing. 
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i 

The interest on the so-called Government depositary 
bonds was exempt from taxation under the provisions of 
31 U. S. C. 742, 742a, 

Petitioner contends that in computing its gains fronp the 
sale of bonds, losses on such sales in the same year should 
be deducted. The use of the expression “gross eamihgs” 
precludes a deduction of losses in the determination of such 
gross earnings. 

Both in its ordinary meaning and in its legal meaning, 
“gross” is entire and undiminished by deductions. 4- de¬ 
duction of losses is not analogous to a deduction of the cost 
of raw material which enters into a commodity which is 
afterwards sold, such as was involved in District of\ Co¬ 
lumbia v. Georgetown Gas Light Co., 45 App. D. C. 63, or a 
finished product which is resold, such as was involved in 
Chesapeake & Potomac Telephone Co. v. District of\ Co¬ 
lumbia, 78 IT. S. App. D. C. 53, 137 Fed. (2d) 674. The^e is 
no more reason for permitting a deduction of losses op the 
sales of securities than there would be for permitting o|ther 
losses, e.g., losses from bad debts, from the gross earnings 
of other phases of the bank's activities. 

The cost to petitioner of premiums on loans made under 
Title I of the Federal Housing Act are no more deductible 
in the determination of gross earnings than any otheij ex¬ 
pense. 

Lawrence Koenigsberger, 

i 

Lawrence Koenighberger, 
Member Sole, 

Board of Tax Appeals f<j>r 
the District of Columbiaj. 

21 PLAINTIFF’S EXHIBIT NO. 21 


Filed Nov. 23, 1951. Harry M. Hull, Clerk. 




134 


American Security and Trust Company 
Daniel W. Bell, President 

Northwest Corner 15th and Pennsylvania Avc., X. W. 

Washington, 1). C. 

Member Federal Reserve System 
Federal Deposit Insurance Corporation 
Received Oct. 17, 1949 Executive Office, D. C. 
Received Personal Tax Division Oct. 18, 1949 
Office Assessor, D. C. 

October 13, 1949. 

To the Honorable 

Commissioners of the District of Columbia, 

Washington, D. C. 

Claim for Refund on Tax on 
Gross Earnings for Fiscal 
Year 1947 

Gentlemen: 


The American Security and Trust Company respectfully 
petitions the Commissioners to refund the sum of $40,384.98 
or so much thereof as may be found to have been errone¬ 
ously paid by said Company as a tax on its gross earnings 
for the fiscal year 1947, based on its return for the year 
ending June 30,1946. 

Under the decision rendered on May 31, 1949, by the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit, in the case of Hamilton National Bank v. 
District of Columbia, petitioner is advised that it should 
have been taxed on its gross earnings at the rate of 4% 
under Section 47-1703, D. C. Code, whereas the tax was 
paid at the rate of 6% under Section 47-1701, D. C. Code. 

Furthermore, petitioner’s return for said fiscal year re¬ 
ported gross earnings in the sum of $806,661.4S, but the 




Assessor, as shown by his records, added items aggregating 
$404,195.85, thus making the gross earnings to be $1*210,- 
857.33 and assessed a tax of $72,651.44 at the 6% rate, ijvhich 
petitioner paid under written protest on January 9, 1947. 

Petitioner claims that the tax should have been $32,266.46 
at 4% on $S06,661.48 and claims a refund of $40,3$4.98, 
representing the difference between the amount paid $72,- 
651.44, and the tax of $32,266.46 admittedly due. 

This claim for a refund of tax is made pursuant to Sec¬ 
tion 47-1016, D. C. Code, or any other provisions of law 
which may be applicable, or, in the alternative, for a refund 
of $5,000 pursuant to Sections 1-903 and 1-904, D. C. (bode. 

Respectfully, 

American Security and Trust ComIpany 
By Robert C. Baker, 

Vice President. 

22 PLAINTIFF’S EXHIBIT NO. 22 

Filed Nov. 23, 1951. Harry M. Hull, Clerk 
Government of the District of Columbia 
executive offices 

Washington 4, D. C. 

Board of Commissioners 
John Russell Young 
President 
Guy Mason 
Gordon R. Youngj 
Brig. Gen. U.S.A.j 

G. M. Thornett j 

Secretary 

October 17, 10jl9 
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Mr. Robert C. Baker, Vice President 
American Security and Trust Company 
15th and Pennsylvania Avenue, N. W 

Washington, D. C. 

Dear Sir: 

The Commissioners of the District of Columbia have re¬ 
ceived your letters under date of October 12, 1949, relative 
to your claim for refund of tax on gross earnings for the 
fiscal years 1947, 1948 and 1949. 

Your letters have been referred to tie Assessor for con¬ 
sideration. 

Very truly yours, 

G. M. Thornett, 

Secretary, Board of Commissioners, D. C. 

23 PLAINTIFF’S EXHIBIT NO. 23 

Filed Nov. 23, 1951. Harry M. Hull, Clerk. 
Government of the District or Columbia 

OFFICE OF THE ASSESSOR 

Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. 

November 22, 1949. 

Mr. Robert C. Baker, Vice President 
American Security and Trust Company 
15th and Pennsylvania Avenue, N. W. 

Washington, D. C. 

Dear Mr. Baker: 

As stated in the letter dated October 17th from the Sec¬ 
retary to the Board of Commissioners, D. C., your three 
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letters of October 13tli have been referred to this office. 
This acknowledgment only is being made at this time, be¬ 
cause of pending litigation involving gross earnings of 
banks. 

I 

I 

Very truly yours, 

Board of Personal Tax Appraisers 

T 

James L. Martin, 

James L. Martin, 

7 i 

JLM :lmf Asistant Assessor, D.j C. 

PLAINTIFF'S EXHIBIT NO. 24 

i 

*• * * * # * # 


March 30, 1928| 

FILED NOV 23 1951 Harry M. Hull, Clerk 

I 

The Collector of Taxes for the District of Columbia, j 
District Building, | 

Washington, D. C. 

i 

Sir: 

I 

This bank has before it bill rendered by you demanding 
from it $63,863.76 as due by March 31, 1928, for taxes for 
the last half of the year ending June 30,1928. 

Please be advised that of the gross earnings of this bank 
for the year ended June 30, 1927, upon which these t^ixes 
are based, the sum of $249,461.98 represents interest! re¬ 
ceived by the bank on tax-exempt United States Govern¬ 
ment securities, Federal Farm Loan Bonds, State jand 
Municipal Bonds, as follows: 
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First Liberty Loan_— ---S 10.525.0S 

Second Liberty Loan_ 2S.9S2.72 

Third Liberty Loan_ 2.396.6S 

Fourth Liberty Loan- 57,470.55 

U. S. Treasury Notes, 3%,—1930/32 ...— 5,104.19 

U. S. Treasury Notes. 3%,—1946/56 - 28.177.10 

U. S. Treasury Bonds, 3-%,—1943/47 - 140.62 

U. S. Treasury Bonds, 4’s—1944/54 - 40.028.25 

U. S. Certificates of Indebtedness, 3 J /2 . 6/15/27 - 647.01 


Total U. S. Government Securities-S173.572.20 

Federal Farm Loan Bonds_- 57.445.00 

State and Municipal Bonds--- 1S.444.7S 


S249.461.9S 

As we have heretofore advised the Board of Personal 
Tax Appraisers of the District of Columbia, we deny that 
so much of the bank’s gross earnings as is represented by 
the amount of interest received on such securities is legally 
taxable, and we have heretofore protested and so hereby 
protest against the requirement that w'e include such inter¬ 
est in such gross earnings, and we hereby expressly and 
specifically protest against the inclusion of the above sum 
of $249,461.98 as part of the gross earnings of the bank for 
the year ended June 30, 1927 as a basis tor the 1927-192S 
tax. 

We are advised by counsel that the correctness of our 
position is confirmed by the recent decision of the United 
States Supreme Court in Northwestern Mutual Life Insur¬ 
ance Company v. Wisconsin, reported in United States 
Supreme Court Advance Opinions, No. 3, of December 1, 
1927, 72 L. ed. 65. 

The bank hereby formally notifies you that it now de¬ 
clines to pay the balance of taxes for the last half of the 
tax year 1927-1928, as demanded by said bill, and hereby 
tenders the sum of $48,896.04 as the full amount of the bal- 













ance of the taxes due and payable as of March 31, 1928, 
on its taxable gross earnings for the year ended June 30, 

1927, and respectfully demands of the Collector of T^xes 

receipt for the amount of the check enclosed as payment in 
full of the installment due as of March 31,1928. The amount 
of said check represents one-half of the total taxes! de¬ 
manded, less $14,907.72, which is 6% of the amount of in¬ 
terest received by the bank on its tax-exempt United Sfates 
Government securities, Federal Farm Loan Bonds, State 
and Municipal Bonds listed above. I 

Very respectfully, 

Hovtard Moran 

V ice-President I 

I 

| 

PLAINTIFF’S EXHIBIT NO. 25 
♦ * * * * # * # « 

March 31, 1928 

FILED NOV 23 1951 Harry M. Hull, Clerk j . 

The Collector of Taxes for the District of Columbia, ! 
District Building 
Washington, D. C. 

I 

Sir: 

I 

This will acknowledge receipt of your letter of Marclj 30, 

1928, returning to us our check for $48,896.04, which we! en¬ 
closed to you with our letter of March 30, 1928, which iaid 
sum was unconditionally tendered to you by this bank as! the 
full amount of the balance of the taxes legallv due land 
payable by it for the tax year 1927-1928, on its taxable gross 
earnings for the year ended June 30, 1927. The sfeaid 
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amount was tendered for tlie second half of 1928, the same 
being due and payable on or before March 31, 1928. 

In your letter you state that the amount of said check 
being less than the amount called for by the bill rendered 
to this bank the same is rejected, and you therein formally 
notify us that unless the full amount of said bill is paid 
on or before March 31, 1928, there will be added thereto a 
penalty of 1% per month as provided by law and that you 
will immediately employ the means which the law affords 
in the collection of personal taxes by distraint of sufficient 
goods and chattels found within the District of Columbia 
and belonging to us to satisfy said claim and the costs that 
may accrue. Further you call our attention to the fact 
that the law gives you authority, for want of such goods and 
chattels, to levy upon and sell at auction the estate and in¬ 
terest of this bank in real estate in the District of Columbia, 
and formally declare that you will exercise said authority 
if the tax is not paid as demanded. 

This bank denies that it owes the amount demanded by 
you, or any sum in excess of $48,896.04, heretofore tendered 
to and refused by you, and protests against the said sum de¬ 
manded by you as being unlawful. However, in view of the 
fact that it is without lawful means of preventing the levy of 
said penalty and your threatened seizure of its goods and 
chattels, and as such seizure would cause it serious embar¬ 
rassment, it hereby, under the duress of the threatened 
penalty and of your threatened invasion of its private prop¬ 
erty rights, and solely to prevent such penalty and such 
seizure of its goods and chattels, now remits to you here¬ 
with, under denial of, and protest against, your right to 
demand or receive the same, the said sum of $63,863.76, and 
warns you that you will accept the same at your peril and 
that it will immediately institute judicial proceedings for 
the purpose of recovering $14,967.72, the amount demanded 
by, and paid under duress, to you as Collector of Taxes for 
the District of Columbia in excess of the sum for which 
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this bank is justly liable under the law. And it farther 
notifies you that in making this payment under the duress 
and imposition of the threats aforesaid, it does not waive 
any of its rights of action against you, personally o^ offi¬ 
cially, for your said actions in the premises. 

Very respectfully, 

Howard Morax 

Vice-President 

i 

PLAINTIFF’S EXHIBIT Np. 26 

I 

***#**#•# 

FILED NOV 23 1951 Harry M. Hull, Clerk 

I 

September 24, 1934 

I 

The Collector of Taxes for the District of Columbia,! 
District Building 
Washington, D. C. 


This company has before it bill rendered by you demand¬ 
ing from it $41,200.02 as due by September 30, 1934L for 
taxes for the first half of the year ending June 30, 193;}. 

The amount of said bill is erroneous in that in arriving 
at the amount thereof no segregation was made ofj the 
earnings derived from the various classes of business done 
by this company and that the tax is levied upon gross in¬ 
come rather than upon gross earnings. Under thej law 
(Section 7, Act of Congress approved July 1, 190^, as 
amended) there should be deducted from gross earningjs on 
savings the amount paid as interest to savings depositors 
and a rate of 4% applied to the amount thus found, with 
a rate of 6 c /r applied to earnings from other sources. J^lso, 
this company claims that in order to arrive at total gross 
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earnings as distinguished from total gross income, all in¬ 
terest paid on moneys employed to produce such earnings 
should be deducted. 

The following computation of tax, which was made a part 
of our return, discloses in detail the segregation of earn¬ 
ings and the deduction of interest paid: 


l 

(u) Gross income on savings_$479,001.16 

Less interest paid to savings depositors_ 476.057.15 


Taxable gross earnings from savings business _$ 2.944.01 

Tax at 4 c /e - SI 17.76 

(b) Gross income from all other sources_SS94$32.91 

Less interest paid other than that deducted under 

(a) above - S 159.15 

Taxable gross earnings from all other sources _SS94,492.06 

Tax of 6 r /c _S 53,66952 

TOTAL TAX _$ 53.787 2$ 

OXE-HALF TAX DUE SEPTEMBER 29, 1934 _$ 26.S93.64 


This company hereby formally notifies you that it now 
declines to recognize as correct the total tax for the year 
ending June 30, 1935 as set out in said bill and declines 
to pay the amount of taxes for the first half of said year as 
demanded by said bill, and hereby tenders the sum of 
$26,893.64 as the full amount of tax due and payable as of 
September 30, 1934, for said first half of its taxable gross 
earnings for the year ended June 30, 1935, and respect¬ 
fully demands of the Collector of Taxes receipt for the 
amount of the check enclosed as payment in full of the 
installment due as of September 30, 1934. 

Very respectfully, 

/s/ Howard Moran 

Vice-Presid ent 









PLAINTIFF’S EXHIBIT NO. 27 

i 

-* ■* * # • # • • | • 

FILED NOV 23 1951 Harry M. Hull, Clerk 

September 26, 19$4 

The Collector of Taxes for the District of Columbia 
District Building 1 

Washington, D. C. 

Sir: I 

This will acknowledge receipt of your letter of Septem¬ 
ber 25, 1934, returning to us our check for $26,893.64, jwhich 
we enclosed to you with our letter of September 24, 1934, 
which said sum was unconditionally tendered to you by this 
company as the full amount of tax legally due and payable 
by it for the first half of the year ending June 30, 1^35 on 
its taxable gross earnings for the year ended June 30,i 1934. 

In your letter you state that the amount of said check 
being less than the amount called for by the bill rendered 
to this company, the same is rejected, and you therein 
formally notify us that unless the full amount of saijd bill 
for the first half of tax for the year ending June 30, 1935 
is paid on or before September 29, 1934, there will be ^dded 
thereto a penalty of 1% per month as provided by la\|r and 
that you will immediately employ the means which the law 
affords in the collection of personal taxes by distraint of 
sufficient goods and chattels found within the District of 
Columbia and belonging to it to satisfy said claim and the 
costs that may accrue. Further, you call our attention to 
the fact that the law gives you authority, for want ofj such 
goods and chattels, to levy upon and sell at auctioh the 
estate and interest of this company in real estate in the 
District of Columbia, and formally declare that you will 
exercise said authority if the tax is not paid as demanded. 

This company denies that it owes the amount demanded 
by you, or any sum in excess of $26,893.64, for the first} half 
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of the year ending June 30, 1935, heretofore tendered to 
and refused by you, and protests against the said sum de¬ 
manded by you as being unlawful. However, in view of the 
fact that it is without lawful means of preventing the levy 
of said penalty and your threatened seizure of its goods 
and chattels, and as such seizure would cause it serious 
embarrassment, it hereby, under the duress of the threat¬ 
ened penalty and of your theatened invasion of its private 
property rights, and solely to prevent such penalty and 
such seizure of its goods and chattels, now remits to you 
herewith, under denial of, and protest against, your right to 
demand or receive the same, the sum of $41,200.02, and 
warns you that you will accept the same at your peril, and 
that it will institute judicial proceedings for the purpose of 
recovering $14,306.38, the amount demanded by, and paid 
under duress to, you as Collector of Taxes for the District 
of Columbia in excess of the sum for which this company 
is justly liable under the law, unless the same is refunded 
without such proceedings. And it further notifies you that 
in making this payment under duress and imposition of the 
threats aforesaid, it does not waive any of its rights of 
action against you, personally or officially, for your said 
actions in the premises. 

Very respectfully, 

/s/ Howard Moran 

Vice-President 

********* 

335A FILED JUN 2.9 1951 Harry M. Hull, Clerk 

INFORMAL MEMORANDUM 

These cases were heard together, evidence being adduced 
in each case separately. Each plaintiff seeks recovery of 
taxes illegallv assessed and allegedlv involuntarily paid. 
It is admitted that the taxes sought to be recovered were 




assessed at a six per cent rate on gross earnings whereas 
but four per cent was authorized by law. 

Each plaintiff asserts that payment of such taxes so 
erroneously imposed was involuntarily made; that pay¬ 
ment was made under duress and compulsion. The jcon- 
tention so made by the plaintiff banks and denied bV| de¬ 
fendant presents an issue of fact. A determination of that 
issue is conclusive in each case. The evidence upon wpicli 
decision must rest should be viewed and weighed in the 
light of modern law, and in recognition of the implications 
and inferences which arise from the facts and circumstances 
shown in evidence. 

The plaintiffs are engaged in the banking business. 1 It 
has frequently been said that banking is a highly vulnerable 
business. For a long time plaintiffs had sought relief from 
the taxing authorities to no avail. The plaintiff banks were 
faced with the imposition of heavy penalties and of 
335B summary distraint of their property. It is notiim- 
pressive to say defendant had no intention to resort 
to such means of collection. The plaintiff banks knew that 
the defendant was under a duty to collect the taxes assessed 
and could not reasonably expect officials charged with the 
duty to avoid or neglect it. 

The bank official's realized of course that the success hnd 
continued existence of their institutions were dependent 
upon public good will. They could not, in reason, subject 
the interests of depositors and stock holders to the risij of 
being publicized for tax delinquency and the threat of prop¬ 
erty distraint. The banks paid the illegal taxes under 
protest. Payments were made under duress and compul¬ 
sion. In making the payments the banks did what \vas 
necessary to avoid penalties and distraint and public dis¬ 
trust as well. 

Under the circumstances shown it is difficult to see how 
these banks could have conceived of any course other than 
the payment of the disputed taxes to preserve their gqod 
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names and conserve public esteem, confidence and respect. 
They could not hazzard a challenge to integrity. They 
could not be expected to face rumors and vagaries arising 
from false report or half truth, or from partial informa¬ 
tion. 

The court finds that no part of the demand made by 
American Security and Trust Company is barred by the 
statute of limitations and further finds that in the case of 
each bank the defense that plaintiff has failed to exhaust its 
administrative remedies is without merit. 

Upon the whole case the court is convinced from the evi¬ 
dence that the banks paid the questioned taxes in- 
335C voluntarily and that they are entitled to the relief 
demanded. The court is told that counsel will have 
no difficulty with the arithmetic. 

Counsel for the plaintiffs will submit findings of fact 
and conclusions of law consistent herewith and appropriate 
judgment forms. 


/s/ F. DICKINSON LETTS 

F. Dickinson Letts 

Judge 

336 FILED JUL 9 1931 Harry M. Hull, Clerk 

********* 

FINDINGS OF FACT 

The Court finds the following facts: 

(As to the fiscal year 1946) 

(a) The Assessor of the District of Columbia computed 
the taxable gross earnings of plaintiff for the year ending 
June 30, 1945, to be $1,334,587.27 and asssessed a tax 
thereon at 6^, amounting to $80,073.24, for the fiscal year 
1946. 
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(b) The tax so assessed was paid in three installments 
as follows: 

| 

On September 20, 1943 ...$38,741.39 

On March 27, 1946 ... 28,491.33 

On January 14, 1947 ._.. 12,842.52 ! 

_L__ I 

$80,075.24 | 

The said payment made on January 14, 1947, was accom¬ 
panied by a written protest. 

(c) During the year ending June 30, 1945, as disclosecl by 
its returns, plaintiff paid $221,035.00 as interest to savihgs 
depositors. The Assessor did not allow a deduction !for 
said interest on savings accounts, although such deduction 
had been claimed in the amended returns of plaintiff. 

(As to the fiscal year 1947) 

(d) The Assessor computed the taxable grbss 
337 earnings of plaintiff for the year ending June ^0, 
1946, to be $1,210,857.33 and assessed a tax thereon 
at 6%, amounting to $72,651.44, for the fiscal year 1947. 

(e) The tax so assessed was paid on January 14, 1947, 
under written protest. 

(f) During the year ending June 30,1946, as disclosed by 
said return, plaintiff paid $256,962.50 as interest to savings 
depositors. The Assessor did not allow a deduction ifor 
said interest on savings accounts, although such deduction 
had been claimed in the return of plaintiff. 

(As to both fiscal years) 

(g) Plaintiff filed returns, received tax bills, and Ex¬ 
changed correspondence with taxing officials of the District 
of Columbia, as set forth in the exhibits to the complaint 
and in those allegations of the complaint which have be|en 
admitted in the amended answer. 


I 

I 

I 
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(h) During the years involved herein, plaintiff was en¬ 
gaged in a general banking business (including receiving 
deposits upon which it paid interest to depositors) similar 
in character to the general banking business done during 
the same years by national and state-chartered banks in the 
District of Columbia, with certain minor exceptions. 

(i) The following table shows total deposits with plain¬ 
tiff in even thousands as of December 31st, and the propor¬ 
tions thereof which were savings deposits: 

1945 $128,395,000 24.8 

1946 149,640,000 24.6 

1947 150,062,000 24.9 

(j) Pending negotiations between the District of Colum¬ 
bia Bankers Association and the taxing authorities as to 
the form of returns to be filed by banks, plaintiff was al¬ 
lowed an extension to January 15, 1947, for payment of 
the last installment of $12,842.52 of the tax assessed for 
the fiscal year 1946, and for payment of one-half of the tax 

assessed for the fiscal year 1947, and all interest and 
338 penalties for late payment of said amounts were 
waived by the Commissioners of the District of 
—Columbia up to that date. 

(Tv) Each year from 1928 through 1934, defendant’s Col¬ 
lector of Taxes sent written notices to plaintiff that penal¬ 
ties would be assessed and plaintiff’s property would be dis¬ 
trained, if plaintiff failed to pay the full amounts assessed 
on plaintiff’s gross earnings for those years, and plain¬ 
tiff’s Auditor knew of those threats and had them in mind 
when he decided to pay and did pay the full amounts as¬ 
sessed for said fiscal years 1946 and 1947, under written 
protest. 

(1) The plaintiff has withdrawn its claim for the items 
listed on the Pretrial Proceedings under the heading 
“Amended Claims of Plaintiff,” and the payments above 
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set forth in paragraphs (b), (d) and (e) resulted in Over¬ 
payments for the fiscal years 1946 and 1947, competing 
the taxes at the correct rate of 4% and deducting interest 
paid to savings depositors, under Section 47-1703, Ij). C. 
Code (1940), as follows: | 

Fiscal year 1946 j 

Tax assessed and paid _$80,07524 

Gross earnings _$1234,58727 

Less interest paid on savings accounts_ 221,035.00 

$1,11325227 

Tax at 4% on $1,113,55227 _ 44,542.0? 

Overpayment _ 35,533.15 


Fiscal year 1947 

Tax assessed and paid_$72,651.44 

Gross earnings_$121035723 

Less interest paid on .savings accounts_ 256,96220 

$ 95339483 

Tax at 4% on $95339433 _ 38,155.79 

-1 

Overpayment _$34,495.65 

Total overpayment for both years_$70,028.80 

i 

339 (m) Said overpayments were made by plaintiff 

to defendant involuntarily, under compulsion and 
duress to avoid penalties prescribed by law for nonpay¬ 
ment thereof and to avoid collection by distraint. 

CONCLUSIONS OF LAW 

1. No part of plaintiff’s demand is barred by the statute 
of limitations. 

2. The defendant’s claim that plaintiff failed to exhaust 
its administrative remedies is without merit. 
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3. The questioned taxes were pai^l by plaintiff involun¬ 
tarily, and plaintiff is entitled to the relief prayed. 

4. Upon the pleadings and evidence, plaintiff is entitled 
to recover from the defendant the amounts of said over¬ 
payments, namely, $35,533.15 for the fiscal year 1946 and 
$34,495.65 for the fiscal year 1947, total $70,028.80, with 
interest thereon at 6% per annum until paid. 

JUDGMENT 

WHEREFORE, it is ADJUDGED, ORDERED and DE¬ 
CREED this 9th day of July 1951 that the plaintiff, 
AMERICAN SECURITY AND TRUST COMPANY, re¬ 
cover from the defendent, DISTRICT OF COLUMBIA, 
the sum of Seventy Thousand Twenty-eight Dollars and 
Eighty Cents ($70,02S.S0), with interest thereon at six 
per cent (6%) per annum from January 14,1947, until paid. 

/*/ F. DICKINSON LETTS 

F. Dickinson Letts 
Judge 

Seen July 5, 1951. 

Harry L. Walker 

Asst. Corporation Counsel, I). C. 

Attorncg for Defendant. 

250 PROCEEDINGS 

THE DEPUTY CLERK OF COURT: Washington Loan 
and Trust Company v. District of Columbia, Civil Action 
No. 5417-49, and American Security and Trust Company v. 
District of Columbia; Civil Action No. 45-50. 

MR. WALKER : May it please the Court, these two 
cases were argued the same day, consolidated for trial. 
They were argued last May, and in July Y'our Honor en- 



tered findings of fact and conclusions of law. The qases 
come up this morning, on motion of the District of Columbia 
to amend the judgment and findings of fact in certain re¬ 
spects. The finding of fact the District of Columbia would 
have the Court amend is (k). 

It is (k) in the first case, the Washington Loan and Tjrust 
Company. 

MR. CRAIGHILL: And (m) in the other. 

MR. WALKER: And (m) in the American Security!and 
Trust Company. That finding in each case is as follows, 

“Said overpayment,” that is the taxes, “were madje by 
plaintiff to defendant involuntarily.” 

THE COURT: You say that is (k) ? 

MR. WALKER: That is (k) in the Washington ijioan 
and Trust, and I think it is (m) in the American Secijuity 
and Trust Company, on page 4 of the Findings of Fa^t in 
the Washington Loan and Trust case. 

* * # * # * * # * 

253 Your Honor has made findings about thrbats 
of distraint in 1929 through 1935, but has made 

no finding of fact about the absence of threats of 
distraint, or distraint, for any period from 1935, any 
period subsequent to 1935, and particularly the absence of 
any distraint, or threat of distraint for the tax years ijiere 
involved, and we say that omission—we say it respectfully 
—makes the findings of fact of this court clearly erroneous 
because that evidence is undisputed. The testimony 

254 of the Collector of Taxes is that he did not threaten 
distraint, and in the eleven years he had been Col¬ 
lector he had never threatened anyone. 

THE COURT: You think the evidence you have njen- 
tioned requires the Court to conclude as a matter of law 
that the payments were voluntary? \ 

MR WALKER: I, of course, feel that way, and apide 
from the conclusions of law I sav other testimony, undis- 
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puted facts, I believe the Court is under the duty so to 
find, and in that connection I call your attention to the case 
of Saginaw Broadcasting Co. v. Federal Communications 
Commission, 68 App. 283; this is a case which was on ap¬ 
peal from the Federal Communications Commission. The 
facts are not particularly pertinent to this case, but the 
statement of facts made by the Court of Appeals in the 
case is particularly pertinent. The Court said: 

“The requirement that the courts, and com¬ 
missions acting in quasi-judicial capacity, shall 
make findings of fact, is a means provided by Con¬ 
gress for guaranteeing that cases shall be decided 
according to the evidence and the law, rather than 
arbitrarily or from extralegal considerations; and 
findings of fact serve the additional purpose, 
where provisions for review are made, of ap¬ 
praising the facts and the reviewing tri- 
255 bunal of the factual basis of the action of 
the court or commission, so that the parties 
and the reviewing tribunal may determine whether 
the case has been decided upon the evidence and 
the law or, on the contrary, upon arbitrary or ex¬ 
tralegal considerations. ” 


May I say I do not suggest Your Honor decided it on any 
extralegal consideration. 

“When a decision is accompanied by findings 
of fact, the reviewing court can decide whether the 
decision reached by the court or commission fol¬ 
lows as a matter of law from the facts stated as 
its basis, and also whether the facts so stated have 
any substantial support in the evidence. In the 
absence of findings of fact the reviewing tribunal 
can determine neither of these things. The re- 
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quirement of findings is thus far from a technical¬ 
ity. On the contrary, it is an insurance against 
Star Chamber methods, to make certain that jus¬ 
tice shall be administered according to facts and 
law. This is fully as important in respect of com¬ 
missions as it is in respect of courts. 

“In discussing the necessary content of find¬ 
ings of fact, it will be helpful to spell out the 
process which a commission properly follows in 
reaching a decision. The process neces- 
256 sarily includes at least four parts: (1) 
Evidence must be taken and weighed, both 
as to its accuracy and credibility; (2) from atten¬ 
tive consideration of this evidence and determina¬ 
tion facts of a basic or underlying nature must be 
reached; (3) from these basic facts the ultimate 
facts, usually in the language of the statute, are 
to be interpreted, or not, as the case may be; (4) 
from this finding the decision will follow by the 
application of the statutory criterion.” 

I 

r 

If Your Honor please, these facts I urged upon Yoijir 
Honor are all undisputed. 

THE COURT: Yes, but if I follow your thought, 
wouldn’t it be necessary for me to also state all the cir¬ 
cumstances relating to the contract as well as these proven 
facts? 

MR. WALKER: Well, only inasmuch, if Your Honcjr 
please,— 

THE COURT: I mean we have to look at circumstance s 
as proven facts. 

MR. WALKER: That is the gist of the Government’s 
complaint, if Your Honor please. Your Honor has seen f}t 
to look at circumstances from 1929 to 1935; he has made n^ 
finding about the circumstance of these taxes or for anjy 
period from 1936 through the tax period. In other words];, 


i 

i 



Your Honor says for “each year from September, 1929, to 
September,*1935, defendant’s Collector of Taxes sent 

257 written demands to plaintiff stating that penalties 
would be assessed and plaintiff’s property would be 

distrained and sold if plaintiff failed to pay the full amounts 
assessed on plaintiff’s gross earnings for those years. Plain¬ 
tiff’s vice president, Ralph Endicott, knew of these threats 
and had them in mind when he decided to pay and did pay 
the full amounts assessed for said fiscal years 1947 and 1949 
under written protest.” 

In other words, Your Honor in findings heretofore men¬ 
tioned, Your Honor has found that there were written de¬ 
mands and threats of distraint against the taxpayer, or 
some other taxpayers in connection with the taxpayer from 
1929 to 1935, and Your Honor has made additional findings 
of fact that a vice president of the plaintiff had those other 
threats in mind during those years, but Your Honor has not 
made a finding that in spite of the fact that the present vice 
president had them in mind, the earlier threats of distraint, 
the Collector of Taxes of the District, and no one else in 
the District, made any threat of distraint, and distrained no 
property, and never has while he was Collector of Taxes 
in the District of Columbia, and while Your Honor says you 
should make a finding of circumstances, Your Honor has 
made a finding of circumstances in 1929 to ’35 and the 
actual fact is distinguished from what is in somebody’s 
mind; that is, that during that period of time there were 
threats of distraint, but he made no other, that there 

258 was no distraint or threats of distraint for sub¬ 
sequent years from 1935 and that, we believe, is a 

basic circumstance surrounding the payment of these taxes. 
#******## 
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ORDER DENYING DEFENDANT'S MOTION T^O 
AMEND FINDINGS OF FACT, BUT MODIFYING 
JUDGMENT TO EXTENT OF CHANGING RAljE 

OF INTEREST 

i 

| 

i 

Upon consideration of defendant's motion to amend| the 
Findings of Fact and Judgment entered herein on July 9, 
1951, it is by the Court this 18th day of October 1951 
ADJUDGED, ORDERED and DECREED that the de¬ 
fendant’s motion to amend the Findings of Fact be and it 
is hereby denied, but said Judgment is modified to read as 
follows: l 

“WHEREFORE, it is ADJUDGED, ORDER- 
ED and DECREED this 9tli day of July 1951 that 
the plaintiff, AMERICAN SECURITY AND 
TRUST COMPANY, recover from the defendant, I 
DISTRICT OF COLUMBIA, the sum of Seventy 
Thousand Twenty-eight Dollars and Eighty Cents 1 
($70,028.80), with interest thereon at four per cent 
(4%) per annum from January 14, 1947, until | 
paid.” 

and, except as above stated, defendant’s motion to amend 
the Judgment is hereby denied. 

/s/ F. Dickinson Letts ! 

Judge 
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84 In the United States District Court 

for the District of Columbia | 

Filed Dec. 23, 1949. Harry M. Hull, Clerk. 

Civil Action No. 5417-49 

The Washington Loan and Trust Company, 900 F Street, 
N. W., Washington 4, D. C., Plaintiffs, 

vs. 

The District of Columbia, District Building, 
Washington, D. C., Defendant. 

Complaint for Partial Refund of Taxes Paid 

1. Jurisdiction. The Court has jurisdiction of this cpuse 
under its general jurisdiction to hear cases in law and 
equity between parties, both or either of which shall be 
resident or be found within the District of Columbia (if). C. 
Code, 1940 Ed., Secs. 11-301, 11-306). The Washington 
Loan and Trust Company is a corporation created by and 
doing business under the laws in force in the District of 
Columbia. The District of Columbia is a body corporate 
for municipal purposes and has the capacity to sue and be 
sued. (D. C. Code, 1940 Ed., Sec. 1-102.) The matter in 
controversy exceeds the sum of Three Thousand Dollars. 

2. This action arises under Title 47, Secs. 1701 and li703, 
of the District of Columbia Code, 1940 Ed., which Ijiave 
to do with the taxation of banks and trust companies. Sec. 
1701 imposed in the District of Columbia a tax of 6% of 
gross earnings upon “each national bank and all othei* in¬ 
corporated banks and trust companies.” Sec. 1703 pro¬ 
vides that “incorporated savings banks paying interest to 
their depositors” shall pay upon their gross earnings, less 
the sums paid as interest to their depositors, an animal 

tax of 4%. 

85 3. The Washington Loan and Trust Company joaid 
the gross earnings taxes assessed for the fiscal year 

1947, under date of December 31, 1946, for the first jlialf 
thereof and March 31, 1947, for the second half thereof, in 




157 


the total amount of $44,945.92. It paid the gross earnings 
taxes assessed for the fiscal year 1949 under date of Sept¬ 
ember 29, 1948, for the first half thereof, and March 31, 
1949, for the second half thereof, in the total amount of 
$52,784.04. Payment of the taxes for both the above fiscal 
years'was made under duress and involuntarily in order to 
avoid the pecuniary penalty provided for by Title 47-1209, 
District of Columbia Code, 1940 Ed., which imposes an 
automatic penalty of 1% per month upon delinquent tax 
installments. The payments were accompanied by letters 
of protest which set forth that the taxes were being paid 
under duress with full reservation of all rights for the re¬ 
covery thereof by reason of the taxpayer believing the as¬ 
sessments to be illegal. Copies of the letters of protest, 
dated December 27, 1946, March 27. 1947, and March 30, 
1949, respectively, are attached hereto as Exhibits “A”, 
“B”, and “C”, respectively. Plaintiff wrote a letter of 
protest in December 1948 to accompany its payment for the 
first half of the fiscal year 1949 but plaintiff’s copy of said 
letter has become lost. The original of said letter should 
be in the files of the defendant. The Basis for Assessment 
and the Notice of Assessment for the fiscal year 1947, copies 
of which are annexed hereto as Exhibits “I)’’ and “E”, 
respectively, were received by The Washington Loan and 
Trust Company in the month of December, 1946. The basis 
for Assessment and the Notice of Assessment for the fiscal 
year 1949, copies of which are annexed hereto as Exhibits 
“F” and “G”, respectively, were received by The Wash¬ 
ington Loan and Trust Company in the month of Septem¬ 
ber 1948. 

4. The Washington Loan and Trust Company has 
86 interest bearing savings deposits which are reflected 
in plaintiff's schedules reflecting gross earnings for 
the fiscal years 1947 and 1949, as set forth in Exhibits “H” 
and “I”, respectively, attached hereto. The “Basis for 
Assessment” of The Washington Loan and Trust Company 
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made by the District of Columbia for the fiscal years 1947 
and 1949 added to the “taxable gross earnings” reported in 
plaintiff’s “schedules of gross earnings” for those yejars 
“interest paid on savings accounts” and taxed the total 
thus obtained at a rate of 6% under Sec. 1701 of the D.j C. 
Code, 1940 Ed. Plaintiff is advised that it is taxed under 
criteria identical in al! material respects to those per¬ 
taining to national banks and that in view of the 
decision of the United States Court of Appeals for the Dis¬ 
trict of Columbia, decided by the United States Court!of 
Appeals May 31, 1949, Case No. 9833, petition for certi¬ 
orari denied in December 1949, holding that the Hamilton 
National Bank is, for the same reason that the state-char¬ 
tered banks are, taxable under Sec. 1703 and not under 
Sec. 1701 of the I). C. Code, 1940 Ed., the assessments majde 
against it for the fiscal years 1947 and 1949 are void by 
reason of assessments against property of similar character 
having been held to be void by the above decision of tjhe 
United States Court of Appeals for the District of Co¬ 
lumbia, and that it is entitled to be repaid by the District 
of Columbia the amounts so paid to the extent to which 
they reflect a taxation at a rate and under a classification 
different from that authorized by Sec. 1703 of the District 
of Columbia Code, 1940 Ed. 

1 l 

5. The Washington Loan and Trust Company’s operating 
expenses in maintaining its office buildings and its capital 
gains are reflected in petitioner’s “schedule of gross earn¬ 
ings'' for the fiscal years 1947 and 1949, as set forth 
87 in Exhibits “H” and “I”, respectively, attached 
hereto. The “basis for assessment” of The Wash¬ 
ington Loan and Trust Company made by the District of 
Columbia for the fiscal years 1947 and 1949 added to ttyo 
“taxable gross earnings” reported in plaintiff’s “schedules 
of gross earnings” for those years its operating expenses in 
maintaining its office buildings and its capital gains. Plain¬ 
tiff is advised that the assessments made against it for tlie 
fiscal years 1947 and 1949 are erroneous and void by reason 
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of the refusal of the District of Columbia to allow it to de¬ 
duct the cost of its operating expenses in maintaining its 
office buildings and its capital gains in arriving at “taxable 
gross earnings” reported in its “schedules of gross earn¬ 
ings” for the fiscal years 1947 and 1949 and that it is en¬ 
titled to be repaid by the District of Columbia the amounts 
so paid to the extent to which they reflect a taxation based 
on the inclusion of said items in the basis for assessment 
in arriving at taxable gross earnings. 

6. The amounts in controversy for the fiscal years 1947 
and 1949 are in the sums of $24,152.78 and $26,706.81, re¬ 
spectively. Said amounts are arrived at by deducting from 
the taxable gross earnings as shown in the “Basis for As¬ 
sessment” for each of the fiscal years 1947 and 1949 the 
amount of interest paid on savings accounts, plaintiff’s 
operating expenses in maintaining its office buildings and 
plaintiff’s capital gains and applying to the amount so ob¬ 
tained a rate of tax of 4% and then deducting the result 
so achieved from the tax actually paid under the “Basis for 
Assessment” made by the District of Columbia for each 
of the respective years. Computation of the amounts in 
controversy is annexed hereto as Exhibit “J.” 

7. There is now due and owing to the plaintiff from the 

District of Columbia, exclusive of all set-offs, or just 
88 grounds of defense, the sum of $50,859.59 for which 
amount plaintiff claims judgment against the de¬ 
fendant besides interest from dates of payment respectively 
and costs of this action. 

Wherefore, plaintiff prays: 

1. That the Court enter herein a judgment on its behalf 
against defendant in the sum of $50,659.63 with interest and 
costs. 

2. For such other and further relief as to the Court may 
seem just and proper. 
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EXHIBIT “A” 


Filed Dec. 23, 1949. Harry M. Hull, Clerk 

! 

December 27, 1946. 

Collector of Taxes, D. C. 

District Building, 

Washington, I). C. 

Dear Sir: 

There is enclosed herewith, our Treasurer’s check pay¬ 
able to your order for $23,766.32, representing $1,293|36 
additional tax on gross earnings levied against this Colm- 
pany for the fiscal year 1946, and $22,472.96 representing 
first half of tax on gross earnings levied against this Com¬ 
pany for the fiscal year 1947. 

This tax is being paid under protest and with full res¬ 
ervation of all rights that we have for the recovery thereof. 
The assessment we believe to be illegal because of the 
irregular and discriminatory way in which it has been 
levied, and the inclusion of items believed to be improper 

* # * * # * # # | * 

i 

90 EXHIBIT “B” 

Filed Dec. 23, 1949. Harry M. Hull, Clerk 

March 27, 1947 

Collector of Taxes, D. C. 

Washington, D. C. 

Dear Sir: 

There is enclosed herewith our Treasurer’s check, pay¬ 
able to your order for $22,472.96 representing second h^lf 
of tax on gross earnings levied against this Company for 
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the fiscal year 1947. This tax is being paid under duress 
and with full reservation of all rights that we have for the 
recovery thereof. The assessment we believe to be illegal 
because of the irregular and discriminatory method in 
which it has been levied, and the inclusion of items believed 
to be improper. 


**#•#**** 
91 EXHIBIT “C” 

Filed Dec. 23, 1949. Harry M. Hull, Clerk 

March 30, 1949. 

Collector of Taxes, 

District of Columbia, 

Washington, D. C. 

Dear Sir: 

We enclose our Treasurer’s Check, payable to your 
order, in the amount of $26,392.02, representing second 
half taxes on gross earnings levied against this Company 
for the fiscal year 1949. 

This tax is being paid under duress and with full res¬ 
ervation of all rights that we have for the recovery there¬ 
of. We believe the assessment to be illegal because of the 
irregular and discriminatory method by which it has been 
levied, and the inclusion of items believed to be improper. 

*»*»#**#■* 
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EXHIBIT “D” 


Filed Dec. 23, 1949. Harry M. Hull, Clerk 
The Washington Loan and Trust Company 
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| 


i 


Basis for Assessment | ■ 

1947 | 

Taxable gross earnings reported $520,7^4.84 

Add— ! ' 


Operating expenses—office 


building 
Capital gains 
Interest paid on 
accounts 

savings 

$ 87,490.09 
25,589.47 

116,190.60 

! 

i 

t 

i 

Deduct— 

Over and short 
(net balance) 

account 

$229,270.16 

906.24 

1 

i 

228,3(^3.92 

Assessment 



$749,0918.76 

# * * 

93 

• * 

EXHIBIT 

* * 

“E” 

# 1 # 

1 

i 


Filed Dec. 23, 1949. Harry M. Hull, Clerk 


District of Columbia—Office of the Assessor 
For Fiscal Year 1947 

Received Dec. 1, 1946 Collector of Taxes, D. C. 

Bill for First Half—Due in September 
Penalty—1% each succeeding month 

FIRST HALF FIRST HALF 

First Half Tax for Yejar 

GROSS EARNINGS Dollars Cents Dollars Cepts 

$749,098.76 22,472 96 

@ 6% 12/23/46 % penalty 

The Washington Loan and Trust Company Total 
9th & F St., N.W. 

City 

Credit: 9008 „ j 
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Pay Collector of Taxes, D. C. Enclose stamped addressed 
envelope if receipt is desired. 

NOTICE: If tax for year is paid at one time, present all 
coupons. If only one-lialf is paid, present the proper half 
together with the Collector’s coupon. 

Paid under protest. Dec. 31, 46, Ralph Endicott, Treasurer. 
22,472.96 

PAID Guy W. Pearson, Collector of Taxes, D. C. 

District of Columbia—Office of the Assessor 
For Fiscal Year 1947 

Bill for Second Half—Due in March- 

Penalty— 1 % each succeeding month. 

SECOND HALF SECOND HALF 

Second Half Tax for Year 
GROSS EARNINGS Dollars Cents Dollars Cents 

$749,098.76 22,472 96 

@ 6 c /c 12/23/46 c /c penalty 

The Washington Loan and Trust Company Total 
9th & F St., N.W. 

City 

Credit: 9008 

Pay Collector of Taxes, D.C. Enclose stamped addressed 
envelope if receipt is desired. 

NOTICE: If tax for year is paid at one time, present all 
coupons. If only one-lialf is paid, present the proper half 
together with the Collector’s coupon. 

PAID UNDER PROTEST—Ralph Endicott, Treasurer. 

Mar 31 47 1871 II-l 11—Chk 22,472.96 

PAID—Guy W. Pearson, Collector of Taxes, D. C. 

94 EXHIBIT "F” 

Filed Dec. 23, 1949. Harry M. Hull, Clerk 

The Washington Loan and Trust Company 





Basis for Assessment 
1949 

dross Earnings subject to tax (as reported 
Add 

Operating Expenses—Real 
Estate $ 95,496.67 

Capital gains 2,686.75 

Interest paid on 

savings accounts 129,619.92 


Gross Earnings subject to tax 

$879,734.14 @ 6% = $52,784.04 
PROTEST 
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EXHIBIT “G” 


$651,930.80 


227,803.34 


$879,734.14 


| 

i 


Filed Dec. 23, 1949. Harry M. Hull, Clerk 


District of Columbia—Office of the Assessor 
For Fiscal Year 1949 
Bill for First Half—Due in September 1948 
Penalty—1 % each succeeding month 
FIRST HALF FIRST HALF 


First Half 
Dollars Cts. 
26392 02 


First Half 
Dollars C^nts 
52784 04 


Gross Earnings 
$S79734.14 @ 6% 

9/1/48 

The Washington Loan & Trust Company 
9th & F Sts., N.W. 

City 4 

Credit: 9008 

Pay Collector of Taxes, D. C. Enclose stamped addressed 


% Penally 
Tot.il 
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envelope if receipt is desired. 

NOTICE: If tax for vear is paid at one time, present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 

PAID UNDER PROTEST Sep. 27, ’48 
The Washington Loan & Trust Co. 

Geo. (). Scliweinhaut, treasurer 

Sept 29 48 703 E—Clik 26, 392.02 

PAID Guy W. Pearson, Collector of Taxes, D. C. 

District of Columbia—Office of the Assessor 

For Fiscal Year 1949 

Bill for Second Half—Due in March 1949 

Penalty—1 c /c each succeeding month 

SECOND HALF SECOND HALF 

Second Half Tax for Year 
Gross Earnings • Dollars Cts. Dollars Cents 

$S79,734.14 @ 6 r /< 

9/1/48 26392 02 

The Washington Loan & Trust Company c /< Penalty 
9th & F Sts., N.W. * Total 

City 4 

Credit: 9008 

Pay Collector of Taxes, D. C. Enclose stamped addressed 
envelope if receipt is desired. 

NOTICE: If tax for year is paid at one time, present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 

Mar 31 49 719 2—Chk—K 26,392.02 
PAID UNDER PROTEST—Mar 30 ’49 
The Washington Loan & Trust Co. 

PAID—Guy W. Pearson, Collector of Taxes, I). C. 

Geo. O. Schweinhaut, treasurer 
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EXHIBIT “H 


Filed Dec. 23, 1949. Harry M. Hull, Clerk. 

The Washington Loan and Trust Company 
Schedule Reflecting Gross 
Earnings for the period 
July 1, 1945 to June 30, 1946 

Taxable 

Gross Gross 

I 

Earnings Adjustments Earninhs 

Interest and Discount 

on All Loans $314,688.34 0 $314,688J34 

Interest on Corporate 

Bonds 16,446.18 0 16,446.118 

Interest on State, County & 

Municipal Obligations 675.00 675.00 0 

Interest on Obligations of 

U. S. Government 520,257.14 520,257.14 0 

Dividends—Stock of Federal 
Reserve Bank 5,400.00 5,400.00 

Commissions—Trust 

Department 138,425.48 0 138,425.45 

Commissions—Real Estate 

Department 73,493.93 0 73,493.03 

Commissions—Foreign Exch., 

Travelers’ Checks etc. 24,453.70 0 24,453.7[0 

Rentals— 

Safe Deposit Dept. 26,939.67 0 26,939.67 

Rentals— 

Office Building 90,297.48 j 

Less: Real Estate Taxes, Labor, Fuel 
and Other Items 87,490.09 2,807.39 


138,425.48 

I 

73,493.93 

24,453.7[0 

: 

26,939.67 


Service Charges 


2,807.39 

51,006.10 


51,006.10 
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Capital Gains 25,589.47 25,589.47 

Miscellaneous 52.80 0 

TOTALS 1,287,725.29 639,411.70 

Less: Capital Expenditures for Com¬ 
modities Furnished to 
Customers 11,388.15 

Interest Paid on Savings 
Accounts 116,190.60 

$520,734.84 

Reconcilement 

Gross Shown on Work Sheet 1,240,106.45 

Add: 

Bond Amortization 23,977.49 

Rents (R.E. Tax) 23,409.68 

Bond Losses 231.67 

Total—Column 1—This Schedule 1,287,725.29 

97 SCHEDULE “I” 

Filed Dec. 23, 1949. Harry M. Hull, Clerk. 

The Washington Loan & Trust Company 
Schedule Reflecting Gross Earnings 

For Fiscal Year 

July 1, 1947—June 30, 1948 

Taxable 

Gross Gross 

Earnings Adjustments Earnings 

Interest & Discount 

on all Loans $384,856.17 0 $384,856.17 


0 

52.80 

648,313.59 

127,578.75 



Interest on Corporate 



1 


Bonds 

57,833.45 

0 

57,835.45 

Commissions— 





Trust Department 

137,859.59 

0 

137,85j 

).d9 

Commissions—Fgn. 





Exch. Trav. Cks. Etc. 

23,333.52 

0 

23,338.52 

Commissions— 





Beal Estate Dept. 

77,027.66 

0 

77,027.66 

Rentals— 





Safe Deposit Dept. 

36,984.41 

0 

36,894.41 

Rentals— 



1 


Office Building 

102,586.34 


1 


Less—Iteal Est. Tax, 

Labor, 




Fuel & Supplies 


95,496.67 

7,089.67 

Service Charges 

69,294.53 

0 

69,29-] 

1.53 

Capital Gains 

1,812.31 

1,812.31 

0 1 


Miscellaneous 

180.62 

0 

18(1 

i 

>.62 

TOTALS $891,678.60 

$97,308.98 

$794,36$ 

>.62 


Less: Capital Expenditures for 
Commodities Furnished to 
Customers 12,291.54 

Interest Paid on Savings 
Accounts 129,619.92 

Net Tellers’ Shortages 527.36 142,43^.82 

TAXABLE GROSS EARNINGS $651,93(^.80 

— 

! 

98 EXHIBIT “J” ! 

Filed Dec. 23, 1949. Harry M. Hull, Clerk. 
Computation of Amounts in Controversy 


1947 



169 


Taxable gross earnings as shown in the 

‘‘Basis for Assessment” $749,098.76 

Less: 

Interest paid on savings accounts $116,190.60 
Operating expenses—Real Estate 87,490.09 
Capital Gains 25,589.47 229,270.16 


Taxable Gross earnings adjusted 
Rate of tax 


519,828.60 

.04% 


Tax adjusted 
Tax actually paid 
Less: Tax adjusted 


$20,793.1440 

$44,945.92 

20,793.14 


Amount in controversy $24,152.78 

1949 

Taxable gross earnings as shown in the 

“Basis for Assessment” 879,734.14 

Less: 

Interest paid on savings accounts $129,619.92 
Operating expenses—Real Estate 95,496.67 
Capital Gains 2,686.75 227,803.34 


Taxable Gross earnings adjusted 
Rate of tax 


$651,930.80 

.04% 


Tax adjusted 

$ 

Tax actually paid 

$52,784.04 

Less: Tax adjusted 

26,077.23 

Amount in controversy 

$26,706.81 

Total amount in controversy for 


both fiscal years 

$50,859.59 


26,077.2320 
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09 ANSWER TO COMPLAINT j 

i 

I 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

1. Defendant denies that this Court has jurisdiction of 
this cause. Defendant admits the remaining allegations of 
paragraph one of the complaint. 

2. Defendant denies that this action arises under either 
Section 47-1701 or 47-1703, D. C. Code, 1940. Defendant 
admits the remaining allegations of paragraph two. 

3. Defendant admits that plaintiff paid District cif Co¬ 
lumbia gross earnings taxes assessed for the fiscal] year 
1947 under date of December 31, 1946, for the firsj: half 
thereof, and under date of March 31, 1947, for the second 
half thereof, in the total amount of $44,945.92. Defendant 
admits that plaintiff paid District of Columbia gross learn¬ 
ings taxes assessed for the fiscal year 1949 under d^te of 
September 29,1948, for the first half thereof, but states that 
the second half thereof was paid on March 30, 1949. De¬ 
fendant admits that the total amount of such taxes paiid by 
plaintiff for the fiscal year 1949 was $52,784.04. Defendant 
denies that the payments of the aforesaid taxes were jnade 
under duress and involuntarily. Defendant admits] that 

under Section 47-1209, D. C. Code, 1940, a penaljty of 
100 l%.per month is imposed upon delinquent taix in¬ 
stallments, but says that under Section 47-307, J). C. 
Code, 1940, the Commissioners of the District of Columbia 
are authorized, in their discretion, to waive, in whole br in 
part, interest or penalties, or both, including the penalties* 
provided by said Section 47-1209, on unpaid taxes and 
special assessments due the District of Columbia, whein, in 


i 
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their judgment, such action would be equitable or just or in 
the public interest. Defendant admits that the payments 
aforesaid were accompanied by letters of protest. With 
respect to the letter of protest to accompany plaintiff's pay¬ 
ment of taxes for the first half of the fiscal year 1949, de¬ 
fendant states that plaintiff accompanied said payment with 
a letter dated September 27th, 1948. which letter is in the 
possession of the defendant. Defendant admits the alle¬ 
gations contained in the last two sentences of paragraph 
three. 

4. Defendant admits the allegations contained in the 
first two sentences of paragraph four, and further states 
that the remaining portions of said paragraph four are 
conclusions of law, which this defendant is not required to 
answer. 

5. Defendant admits the allegations contained in the 
first two sentences of paragraph five, but further states that 
the remaining portions of said paragraph five are conclu¬ 
sions of law, which this defendant is not required to answer. 

6. Defendant admits the allegations of paragraph 

six. 

101 7. Defendant denies the allegations of paragraph 
seven. 

102 AMENDMENT TO COMPLAINT 

Plaintiff, The Washington Loan and Trust Company, 
makes this amendment to its complaint heretofore filed here¬ 
in by inserting after the word “instalments’’ in paragraph 
3, line 12 thereof, the following: 

“, and to avoid the summary distraint provided 
by Title 47-1301, D. C. Code, 1940, Ed. and Title 
47-1402, D. C. Code, 1940 Ed.” 
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PRETRIAL PROCEEDINGS 


This is an action to recover part of the gross earnings 
taxes paid by plaintiff to defendant for the fiscal years 1947 
and 1949. Facts stipulated by the parties and their respec¬ 
tive contentions are as follows: 

! 

i 

Stipulated Facts 

i 

(As to the fiscal year 1947) 

(a) Based on the return filed by plaintiff the Assessor 
of the District computed the taxable gross earnings of plain¬ 
tiff for the fiscal year ending June 30,1946, to be $749,0^8.76, 
and assessed a tax thereon at 6%, amounting to $44,9)45.92 
for the fiscal year 1947. The tax so assessed was pajid in 
two equal installments on December 31, 1946, and March 
81, 1947, respectively. 

(b) During the fiscal year ending June 30, 1946, plaintiff 
paid the sum of $116,190.60 to savings depositors on| sav¬ 
ings account balances, as disclosed by said return. The 
Assessor disallowed a deduction from gross earnings for 
interest paid on savings accounts although such deduction 
had been claimed in the return of plaintiff. 

(As to the fiscal year 1949) 

(c) Based on the return filed by plaintiff the Assessor of 
the District computed the taxable gross earnings of 

118 plaintiff for the fiscal year ending June 30, 1948, to 
be $879,734.14 and assessed a tax thereon at|6^, 
amounting to $52,784.04 for the fiscal year 1949. The ffjx so 
assessed was paid in two equal installments on September 
29, 1948, and March 30, 1949, respectively. 

(d) During the fiscal year ending June 30, 1948, plaintiff 

paid the sum of $129,619.92 to savings depositors on savings 
account balances, as disclosed by said return. The Assessor 
disallowed a deduction from gross earnings for interest 
paid on savings accounts although such deduction had been, 
claimed in the return of plaintiff. j 
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(As to both fiscal years) 

(e) Plaintiff filed returns, received tax bills, and had 
correspondence with taxing officials of the District of Co¬ 
lumbia as set forth in the exhibits to the complaint and in 
those allegations of the complaint which have been admitted 
in defendant’s answer. 

(f) The circumstances recited in Paragraph 7 of said 
Findings relating to the character of business done by 
plaintiff in comparison with the business done by certain 
other named incorporated banks in the District of Co¬ 
lumbia prevailed during the fiscal years 1947 and 1949 as 
well as during the fiscal year 1948. In other cases the Board 
of Tax Appeals found that certain national banks having 
trust departments were doing business during said fiscal 
years bearing a like similarity to business done by other 
incorporated banks and likewise decided that said national 
banks were taxable at the rate of 4% on gross earnings 
after deduction of interest paid to savings depositors. 

Plaintiff claims that during the period July 1, 1945, to 
June 30, 1948, and continuously since then, it has been en¬ 
gaged in a general banking business (including the business 
of receiving savings deposits upon which it paid interest 
to depositors) substantially of the same description as the 
banking services rendered by national banks and other in¬ 
corporated banks doing business in the District of Co¬ 
lumbia. 

119 (g) The following table shows the total deposits 

with the company on the dates hereinafter set forth 
and the proportions thereof which were savings deposits: 

Percentage of 

Total Total Savings Savings to 
Deposits Deposits Total 

June 30, 1946. $52,410,112.00 $14,981,783.00 28.59% 

June 30, 1948. 46,133,562.00 14,428,033.00 31.27% 
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i 

i 


(h) Plaintiff claims that for the fiscal years 1950 atad 
1951 the taxing authorities of the District of Columbia Laive 
assessed the tax on gross earnings on all incorporated bariks 
in the District of Columbia, be they state chartered ban^s, 
national banks or trust companies on the same basis, to -wfit, 
4% on gross earnings after deducting interest paid jon 
savings deposits and further claims that fact to be admis¬ 
sible while defendant claims that fact, if it be such, to oe 
inadmissible. 

i 

(i) Plaintiff was allowed an extension to January 15, 
1947, for the payment of one-half of the taxes assessed fjor 
the fiscal year 1947 and all interest and penalties for l^tc 
payment of said amounts was waived by the Commissionetrs 
of the District of Columbia. Upon notice as set forth jin 
Paragraph 3 of the complaint, plaintiff paid said tax^s, 
beginning December 27, 194(5, and did not request further 
extension of time to pay said taxes or waiver of interest i>r 
penalty for non-payment thereof for any period bevoikl 
January 15, 1947. No property of plaintiff was distrained 
for non-payment of taxes and defendant claims that plaintiff 
received from the taxing authorities no communication con¬ 
taining any threat to distrain property of plaintiff for non¬ 
payment of taxes. 

| 

i 

Amended Claims of Plaintiff 

Plaintiff withdraws its claim as to both fiscal years thijit 

the Assessor erroneouslv failed to exclude the following 

* |0 

items shown by Exhibits D and F attached to petitioner^ 
complaint: 

1947 ' 1949 

Operating expenses office building $87,490.09 $95,496. q7 

Capital gains. 25,589.47 2,686.7]5 

Plaintiff claims that in the assessment of grotls 
earnings taxes for the fiscal years 1947 and 1949 tlje 


l 
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Assessor erroneously disallowed deduction of interest paid 
to savings depositors and erroneously applied a tax rate 
of 6%. 

Plaintiff claims that the correct rate was 4% and that 
recovery should be adjudged against defendant for over¬ 
payments calculated as follows: 

Fiscal Year 1947 

Tax assessed and paid. $44,945.92 

Gross Earnings .$749,09S.76 

Less interest paid on savings ac¬ 
counts . 116,190.60 


Tax at 4% on. 643,90S.16 25,316.33 

$19,629.59 

Fiscal Year 1949 

Tax assessed and paid. $52,784.04 

Gross earnings .$879,734.14 

Less interest paid on savings ac¬ 
counts . 129,619.22 

Tax at 4% on.$750,114.22 30,004.57 


$22,779.47 


Overpayment for fiscal year 1947.. $19,629.59 

Overpayment for fiscal year 1949.. 22,779.47 

Total overpayment. $42,409.06 


Plaintiff asserts that the foregoing overpayments of taxes 
were paid to defendant involuntarily under duress and com¬ 
pulsion, and that plaintiff is entitled to recover the over¬ 
payments in this action. Plaintiff further contends that 
this Court, in the order and opinion overruling the motion 
of defendant to dismiss the complaint as amended decided 











that the payments were involuntary based on the fact^ al¬ 
leged in the complaint as amended and admitted in the 
answer. 

Defenses of the District of Columbia 

Defendant, the District of Columbia, denies that the Pay¬ 
ments involved in this action were made involuntarily 
121 under duress and compulsion, and denies that the 
plaintiff has the right to recover in this action any 
part of the taxes paid for the fiscal 3 *ears 1947 and 1949 
or that the Court has jurisdiction to grant the relief praised. 

Defendant amends its answer to add as a further defense 
with respect to both fiscal years that the plaintiff failed to 
exhaust its administrative remedies prior to attempting to 
invoke the jurisdiction of this Court. 

Letters and papers bearing the initials of the pretrial 
judge may be admitted without formal proof, subject to ap¬ 
propriate objections as to relevancy, materiality and com¬ 
petency. 


PLAINTIFF’S EXHIBIT Noj. 14 


“Memo: With reference to plaintiff’s Exhibit Ncj. 1, 
letter of Sept. 28, 1929 is identical to 12 other letters in¬ 
cluded in Exhibit No. 1 covering period from Sept. 28, 1929 
to Sept. 23, 1935.” 


12 RALPH ENDICOTT 

was called as a witness for and on behalf of the 
plaintiff and, having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 
By Mr. Bradley: 

Q. State your name, sir. A. Ralph Endicott. 
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Q. Will you state your occupation, Mr. Endicott? A. I 
am Vice President of the Washington Loan and Trust 
Company. 

Q. And how long have you been associated with that 
institution? A. 32 years. 

Q. Will you state what your position was there, briefly, 
between 1928 and the present time? A. In 1928 I was 
auditor of the company. In 1929, assistant treasurer. 

13 In 1946 I was made treasurer. In 1948, vice presi¬ 
dent. 

Q. Now, during this period what did your duties consist 
of, particularly? A. While I was auditor, my duties con¬ 
sisted of supervision of certain operations of the company, 
audit of the income, expenses, and assets of the company; 
preparation and filing of tax returns for the company. 

Q. So the tax returns were filed and paid under your 
supervision? A. From 1927 until date. 

Q. Now, will you give us a brief resume of your general 
background in banking? I have in mind your general knowl¬ 
edge of the banking situation in the community. A. Well, 
1 have been chairman of a number of committees in the Dis¬ 
trict of Columbia Bankers Association; I have been presi¬ 
dent of the auditor section of the District of Columbia. 
1 have been instructor at the American Institute of Bank¬ 
ing for a number of years. At present I am dean of the 
faculty. I am a graduate of the graduate school of banking 
at Rutgers University, and I have participated in banking 
luncheons, in which business matters are discussed. 

Q. Give a brief comparison of the types of business done 
by the Washington Loan and Trust Company as compared 
to other banks in the District of Columbia. 

A. The business of the Washington Loan and 

14 Trust Company and other banks in the District of 
Columbia is a similar business, with possibly one 

exception. That one exception is that we do a trust busi¬ 
ness, whereas certain state banks do not. 
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We accept commercial deposits; we accept savings! de¬ 
posits; we have a safe deposit department, as do practi¬ 
cally all of the other banks in the city. We make real estate 
loans, we make commercial loans to business, we make con¬ 
sumer loans, such as automobile loans, and loans for! the 
purchase of other household appliances. Other banks ir* the 
city carry on that same practice. 

Q. Including the Hamilton National Bank? A. Including 
the Hamilton National Bank. 

Q. And does not the Hamilton National Bank have a trust 
department? A. They do have a trust department. 

Q. Now, will you tell the Court the background upon 
which these letters of protest for the fiscal years ’47 and 
'49 was based? A. When we filed our—rather, when! we 
made the payment for the fiscal year of 1947, that payment 
was made, I believe, in December of 1946. We filed that 
payment under protest, with a letter of protest attached. 

The Hamilton case had been handed down at that time. 
We did not want to incur any penalties; we didjnot 
15 want our bank to be subject to distraint and seizure 
by the Collector of Taxes of the District of Colum¬ 
bia, and from past experience in other tax matters, we felt 
that we should make the payment rather than subject Our¬ 
selves to public embarrassment and levy of penalties. 

Q. Was the Washington Loan and Trust Company <^ver 
threatened with distraint by the District of Columbia? 
A. I have personal knowledge of receiving twelve to fiftieen 
letters from the Collector of Taxes, threatening distraint 
and seizure of property. 

Q. Are these the letters (indicating) ? A. They are jthe 
letters. 

The Court. What period of time do they cover? 

Mr. Bradley. 1929 through 1935. 

Mr. Walker. If your Honor please, I did not know of |the 
existence of those letters. I will object to them, on klie 
ground that they are prior to the tax periods here involved, 
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and we are onlv concerned with the years 1947 and 1949. 

Mr. Bradley. Your Honor, these letters show a state of 
mind on the part of the District that covers a period of 
seven years, in which each year there was a dispute over 
this 4 per cent rate. The same question we have here. 
And in each year here are thirteen letters threatening dis¬ 
traint, and we claim, and we claim in all sincerity, that that 
shows a state of mind, the fear of distraint, which will 

16 bear out our business compulsion theory, and I say 
they are absolutely applicable. 

If you narrow this thing down to one fiscal year, it 
reaches the question of ridiculousness, because it is the 
general state of mind. 

The Court. The objection is overruled. The Court will 
find it necessary to accord them such weight as seems to be 
related to the issues. 

Why don't you make that Exhibit No. 1, and withdraw 
this? 

Mr. Bradley. All right. 

(Group of 13 letters, Collector of Taxes, I). C., 
to Washington Loan and Trust Company, was 
marked Plaintiff's Exhibit No. 1 and received 
in evidence.) 

****#**♦♦ 

17 By Mr. Bradley: 

Q. These are the letters (indicating)? A. These 
are the letters I personally received in my capacity as an 
officer of the Washington Loan and Trust Company. 


*%*#*•**• 


Bv Mr. Bradlev: 

m •> 

Q. Now, will you proceed, Mr. Endicott, and explain. 
These letters which we have just put in, you had knowl- 
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edge of and took from the bank files, and it was part of wjiat 
you knew. 

Now, will you proceed as to the other aspects of ithe 
background under which you felt you were under compul¬ 
sion to pay these taxes? 

A. It was our opinion that we were under compulsion! to 
pay these taxes, because of past experience with the Cjol- 
lector of Taxes office. We wanted to avoid the penalty; iwe 
wanted to avoid distraint and seizure of our property. 
Banking is a very vulnerable business and we cannot afford 
to permit any tax authority to come in and take possession 
of our property for lack of payment of taxes. It wofild 
embarrass us with the public. It could cause a serious 
18 economic condition, and a period of chaos, and if tjhe 
customers and the public were on notice that the 
Washington Loan and Trust Company had had its 
property seized by the Collector of Taxes for nonpayment 
of taxes. Further, we are under a duty to our stockholders 
to conserve our funds, and we had to pay these in orderjto 
escape the penalty, which could be considerable. 

There are, in one of these years—there was $44,000 of 
taxes involved. The other year, I believe there was $5G,0p0 
involved. 1 per cent penalty per month on that is a con¬ 
siderable amount of money, and it is up to the officers of 
the company to protect that fund insofar as our stockhold¬ 
ers were concerned. 

In other words, we felt it was our duty to our depositors 
and to our stockholders to pay these taxes; otherwise \|*e 
would be faced with penalty and the threat of distraint ahd 
seizure of our property. 

Q. From time to time were there extensions granted for 
the time to pay the tax? A. In the fiscal year of 1947 the 
Government gave us a delay in the period in which the 
returns should be filed. I believe that was November 25 
or 27. In December we received a letter which contained 
the basis of their assessment, and a statement in there thAt 
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these taxes must be paid on or before a certain date or tile 
penalty would apply. 

Q. Now, in each instance did or did not there come a 

19 time when a deadline was put for you to pay? A. 
Yes. We received a deadline that those taxes had 

to be paid by a certain date in January of 1947, the first 
half or a penalty would apply. 

Q. And the same applied for the year ’49? A. Yes, the 
same applied for the year of ’49. 

Q. Can you identify that (indicating) ? A. Yes. This 
is a letter we received from the Assessor’s office in connec¬ 
tion with our tax for the fiscal vear ’46. 

Mr. Bradley. I offer it. 

(Letter dated August 20, 1945, Assessor to 
Washington Loan and Trust, was marked Plain¬ 
tiff’s Exhibit No. 2 for identification.) 

The Court. How is that marked? 

Mr. Bradley. No. 2. 

The Court. Is there objection to Plaintiff’s 1 or 2? 

Mr. Walker. No, your Honor, no objection. 

The Court. Very well, they may be received. 

(Thereupon Plaintiff’s Exhibits 1 and 2 were 
received in evidence.) 

Mr. Bradley. Your Honor, it is very difficult to give you 
a clear picture without reading these letters as we put 
them in. For instance, this one contains an extension of 
time but a deadline, and in order to build the picture of this 
factual situation that we were faced with, I think we 

20 should read them as we go along. 

The Witness. This is a letter received from the 
Assessor of Taxes office in connection with the tax for the 
fiscal year of ‘46. 

The Court. I think prehaps it would be helpful to the 
Court to understand the case if these exhibits are explained 
as we go along. 


It may extend our hearing somewhat. 

Mr. Walker. If it will be helpful to the Court, I with¬ 
draw my objection. I thought that the exhibits would spejak 
for themselves. 

The Court. Well, they do, but as they come in I have 
very little understanding of them. I think it would jae 
helpful to me if I knew what the exhibits were after thejir 
introduction. So I think thev may be read in whole or lin 
part. 

Mr. Bradley. Very well. 

Mark this letter, please. 

I 

(Letter, dated 3/25/46, Assessor to Washington 
Loan and Trust, was marked Plaintiff’s Exhibit 
No. 3 for identification.) | 

The final paragraph of Plaintiff’s 3, this one, which ajp- 
plies to the year ’46, says: 

i 

“When a final assessment is made, interest on 
anv additional taxes will be waived’’— 

w 

I 

and this is particularly appropriate and apropos, 
21 in view of the opening statement of Government 

counsel. 

—“provided payment is made within thirty days 
of the date of rendition of bill, or, if the final as- 
sessment is lower than the tentative assessment, 
a refund will be made.” 

I 

But the implied threat is there each time. 

(Letter dated 6/27/46, Burton to Member Bank, 
was marked Plaintiff’s Exhibit No. 4 for identi¬ 
fication.) 
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33 By Mr. Bradley: 

Q. At the risk of repetition, Mr. Endicott, I would 
appreciate your repeating the factual background, in the 
light of these exhibits, under which the taxes were paid for 
these two years. 

In other words, explain to the Court just what factors 
you had in mind as to duress and business compulsion 
and why you had to do it. A. Well, having been en¬ 
gaged— 

34 The Court. That will be repetition, will it not? 

Mr. Bradley. Some of it won’t. 

The Court. Well, I will ask the witness to add any¬ 
thing that he omitted. 

The Witness. Well, in regard to the payment of the 1947 
taxes and having had the background I had with the Col¬ 
lector of Taxes office, in which a series of letters covering 
1928 to 1935, they paid absolutely no attention to our pro¬ 
tests or appeals, and all we got out of it was letters of 
distraint and letters threatening seizure of our property. 

At the time of the payment of the '47 tax, the Hamilton 
National Bank case had been—the decision had been handed 
down, and we had filed a letter of protest with our payment 
of taxes, and in view of those two matters, and in order to 
escape penalty and distraint and seizure of property, we 
paid the taxes. 

By Mr. Bradley: 

Q. In other words, the Hamilton Bank case had come 
down and the District continued to assess you at G per 
cent? A. Despite the Hamilton Bank decision, they con¬ 
tinued to assess us G per cent, without any deduction for 
the amount of interest paid to savings depositors. 

Q. And they continued to assess at 6 per cent through 
the fiscal year 1950? A. Yes. 

35 Q. And in the spring of 1950, what happened? 
A. In the spring of 1950, we received a letter from 

the office of the Collector of Taxes wherein they agreed that 


if we would pay the tax on the basis of 4 per cent after 
deduction of interest, the District of Columbia would not 
take any further action pending settlement of litigation 
then in process. 

The Court. What case? 

The Witness. In the case of the Washington Loan and 
Trust Company versus the District of Columbia. 

The Court. This case we are trying, you mean? 

The Witness. No. The case of 1948. 

By Mr. Bradley: 

Q. Now, in each year over a long period of years, did 
you or did you not tile your returns in such a way as |o 
claim this deduction which we are now claiming? A. From 
1928 to 1933 we did claim that deduction, and we could nbt 
get anywhere with that. 

Q. For the fiscal 1947 and ’49, in the return that yciu 
filed with the District, you claimed your taxes? A. I be¬ 
lieve for every year from ’45 on we did set aside and claijm 
as a deduction the amount of interest we paid to savings 
depositors, and it was definitely deducted in ’47 arid 
’49. 


36 Q. And in each instance the Assessor—A. —dis¬ 
regarded that deduction and came back and addqd 
that back to our base for assessment. 


#*#**###* 

l 

I 

i 

39 CROSS-EXAMINATION 

By Mr. Walker: | 

Q. Mr. Endicott, you have identified Plaintiff’s Exhibit 

No. 1 in evidence, which is the series of letters which yqu 

received from the then Collector of Taxes from 1929 fo 

1935. A. That is right. 

° # | 
Q. Now, I will ask you, Mr. Endicott, to glance over those 

and see if one of those is not an acknowledgment of a letter 




by the Washington Loan and Trust Company. A. I know 
they are. 

Q. Did you produce today the letters from the Washing¬ 
ton Loan and Trust Company, or copies of those letters? 
Do you have them? A. I believe those letters are here. 
Mr. Walker. I ask you to produce these letters. 


********* 


40 Mr. Bradley. There is a great volume of corres¬ 
pondence here. 

The Court. Will they be marked as a .group? 

Mr. Walker. Yes, your Honor, for identification. I am 
not at this time offering those. 

(Large group of letters referred to was marked 
Defendant’s Exhibit Xo. 3 for identification.) 

********* 

41 Q. During the period from 1946 to 1949, did the 
Collector of Taxes of the District of Columbia send 

you any letter of similar tenor to Plaintiff’s Exhibit Xo. 1? 
A. Xo. 

Q. Did anybody on behalf of the District of Columbia 
during that period of time distrain any property belonging 
to the Washington Loan and Trust Company for nonpay¬ 
ment of taxes? A. Xo. 

Q. Did you think by reason of any action on the part of 
anyone in the District of Columbia Government that any 
property of the Washington Loan and Trust Company 
would be seized for nonpayment of taxes during that period 
of time? A. If I would believe the series of correspond¬ 
ence and tax returns 1 had gone through before, I would 
believe so. 

Q. Maybe you did not understand my question. 

I said, did anything occur or was any action taken on 
behalf of the District of Columbia Government during that 
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I 


I 


period of time which led you to believe that the property 
of the Washington Loan and Trust Company was under 
imminent threat of distraint? 

The Court. That means exclusive of correspondency, the 
letters and the notices. 

Mr. Walker. That is true, if your Honor please, j 
The Court. All right. j 

42 The Witness. Does that exclude the letters we 
received during that period ? 

Mr. Walker. No. 

Mr. Bradlev. No. 

* 

The Witness. Some of those letters we received duiring 
that period said that no penalty would apply if taxes >vere 
paid within thirty days from date of assessment or date of 
bill. 

By Mr. Walker: 

Q. Did any of them say that the Collector of Taxe^ for 
the District of Columbia was going to seize any property? 
A. No. 

Q. Did any of them say that any steps, by suit or other¬ 
wise, were going to be taken by the District to enforce t^ieir 
collection of those taxes? A. No, sir. 

Q. Mr. Endicott, you testified about the Hamilton Na¬ 
tional Bank case. I would like to refresh vour recollection 

•» 

just a little bit. 

I show you Defendant’s Exhibit 1 and ask you if you 
can identify the signature on that exhibit. A. Yes. 

Q. Whose signature is it? A. That is my signature.! 

Q. What date did you sign that, as indicated 

43 thereon? A. The 11th day of December, 1946. j 

Q. Mr. Endicott, were you familiar, as you hjave 
testified on direct examination, with the opinion of the 
United States Court of Appeals in the Hamilton Natiqnal 
Bank case ? A. I think so. 

Q. You said you knew about it and you paid the tax 
with knowledge of that opinion? A. Yes. 

I 

i 

I 

I 


I 

i 
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Q. Are yon aware that that opinion was rendered on 
June 28, 1946, or thereabouts? You knew it was around 
that time? A. I knew it was around that time. 

Q. You knew it was before you filed this return? A. Yes. 


**♦***••* 

46 Mr. Walker. I did not ask Mr. Endicott to con¬ 
strue a Court opinion. I assume that the opinions of the 
Court of Appeals, that is, knowledge of them, is just as 
chargeable to Mr. Endicott as it is to anyone else, and I 
asked him did he know of that opinion. 

Mr. Bradley. I think he answered you all right. 

By Mr. Walker: 

Q. You knew of the opinion? A. Yes. 

Q. And you knew what it held? You read it? A. Yes, 
sir. 

Q. And you had read it at the time you paid the taxes to 
the District of Columbia for 1947, had you, Mr. Endicott? 
A. Yes. 

47 Q. Mr. Endicott, 1 show you Defendant’s Exhibit 
2, and see if you can identify the signature on that. 

A. That is my signature. 

Q. And when did you sign that ? A. July 1948. 

Q. In July of 1948? A. That is right. 

Q. Were you aware of any subsequent opinions by the 
Court of Appeals in July of 1948 with respect to the taxa¬ 
tion of banks in the District? A. No. 

Q. As a matter of fact, you knew there had been no 
subsequent opinions of the Court of Appeals, didn’t you, 
Mr. Endicott? A. That is right. 

Q. Now, Mr. Endicott, during this period of time when 
you were signing these returns and when you were paying 
the tax to the District of Columbia, did you make any re¬ 
quest in behalf of the trust company, of the District of 
Columbia, for the waiver of penalties or interest? A. I 
never signed any such correspondence, as I recall. 
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Q. Did you make any oral request for the waiver of 
penalties and interest? A. You mean personally? 

Q. Or anyone in behalf of the trust company. 

48 A. Not up until that time in July of '48 that I 
signed that return, I did not. I don’t know of any, 

• either. 

Q. But in July of 1948 you did not request any waiver 
of penalties and interest, did you, Mr. Endicott? A. No, 
indeed. 

Q. You just simply filed the return? A. I filed the jre- 
lurn. 

Q. Was any interest put on the Washington Loan <jmd 
Trust Company for either the year 1947—that is, on the 
tax, interest on the tax—from 1947 to 1949? A. No, be¬ 
cause we paid them in time to escape any penalty. 

########* 

i 

j 

49 Q. This return, under the law as you understood 
it, would be due in July of 1946, wouldn’t it? A. Ipx- 

cept for that year. 

Q. Yes. And that year, the reason it was not in Jfily 
is that the Commissioners of the District of Columbia 
extended the time for filing it, isn’t it? A. The reason is 
that there was some collaboration between the Office of the 
Assessor of Taxes and the Committee of the Bankers As¬ 
sociation, arriving to a satisfactory form of return to 
be made, and what information shall be included 

50 therein. 

Q. As a matter of fact, Mr. Endicott, with respect 
to the tax for the fiscal year 1947, not only was no one in 
the District of Columbia Government threatening a collec¬ 
tion of the taxes by distraint or anything, but you and otljer 
banks and other trust companies were in complete coop¬ 
eration with the Assessor of the District of Columbia with 
respect to extension of time of your returns and so forth, 






189 

were von not ? A. We were in cooperation with them in 
this respect. 

********* 


51 Q. You were cooperating with the officials of the 
District of Columbia with respect to filing the re¬ 
turns during that period of time, weren’t you? A. Yes. 

Q. And they were cooperating with you? In other words, 
they did not come around in July of 1946 and say, “Pay the 
tax”? A. No. As I said before, they were collaborating 
with this Committee as to the form of return to be used 
and the information to be entered thereon, and they had 
not arrived at that conclusion until some time after July. 

Q. Now, the return of the Washington Loan and Trust 
Company for the fiscal year 1946 was filed, in De- 

52 cember, 1946—A. That is the return for ’47. 

Q. Yes. Although, under law, as you testified, it 
is due in July. 

Now I ask you, was any interest put on or any penalty, 
bv reason of the fact it was filed in December of ’46? 
A. No, because the Commissioners had agreed not to for 
that particular year. 


»**••••*• 

54 By Mr. Bradley: 

Q. On those, whether you claimed a deduction of 
interest paid on savings accounts. A. On both of these re¬ 
turns we did claim as a deduction interest paid on savings 
accounts. 

Q. And in each instance when you received the bill it 
had been disallowed? A. It had been disallowed. 

Q. And that was your policy throughout? A. That was 
our policy throughout that period. 

Q. Now, referring to this letter of December 12, 1946, 
which was just shown you, what did you receive in response 
to that letter? A. In response to that letter we received 
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a bill from the Office of the Assessor of Taxes, together 
with a letter stating that if those taxes were not paid! by 
January 15 of 1947, that a penalty would apply. 

Q. Do you or do you not know of the distraint provi¬ 
sions in the Code? A. Yes. 

Q. And what would have happened if you had hot 

55 paid that bill by January 15, 1947? A. Had we not 
paid that bill, from past experience we would Iqive 

been assessed a 1 per cent penalty and we would have re¬ 
ceived a letter threatening distraint and seizure of prbp- 
ertv to satisfv taxes. 

•> w 

Q. And what effect would that have had on your bbsi- 
ness? A. As I repeated before, it could have a very chao¬ 
tic effect on the banking business. 

Q. What do you mean by “chaotic”? A. I mean public 
notice to our depositors that we had failed to pay tajces 
and that our property was subject to seizure, which would 
destroy the confidence of our depositors in our institution. 

Q. How about your directors and stockholders? A. [As 
far as our directors and stockholders were concerned, it 
would appear to them that we had been delinquent and Ijad 
cost the bank money in the form of penalty, and the stock¬ 
holders could have become dissatisfied, put pressure on 
the directors, and might force the election of new officers. 

##**#***• 

i 

i 

I 

56 RECROSS EXAMINATION 

i 

By Mr. Walker: 

Q. Mr. Endicott, now I am referring to Defendant’s Ex¬ 
hibit 1, which are those letters from 1929 through ’35, a^d 
Defendant’s Exhibit No. 3 for identification. 

When did you get these letters out of the files of tiie 
Washington Loan and Trust Company? A. I got tho|se 

l 

I 

I 

i 




letters out Friday and Holiday. Last Friday and yester¬ 
day. 

Q. So that prior to that time, when is the last time you 
had seen them? A. Probably the dates they were written. 

Q. You did not see them any time around 1946, ’47, ’4S, 
or ’49, though? A. No. 

Q. Had you made any search before last Friday to find 
these letters? A. No. 

Q. As a matter of fact, isn’t it true you had forgotten 
about the existence of these letters until last week? Isn't 
that true? A. No, I had never forgotten the existence of 
them. Mr. Bradley and I were conferring Thursday after¬ 
noon and I at that time reminded him that these letters 
were in our files. 


********* 

58 Bv Mr. Walker: 

V 

Q. Mr. Endieott, you just testified that you paid 
these taxes, as I understood it, for the fiscal years ’47 and 
’49 because you wanted to avoid the 1 per cent a month 
penalty. 

Now, I will ask you, had the 'Washington Loan and Trust 
Company, aside from those years, had the Washington 
Loan and Trust Company ever been assessed 1 per cent fol¬ 
iate payment of taxes? A. Not since I have been handling 
taxes. 

Q. Has the Washington Loan and Trust Company, since 
you have been handling them, ever been assessed any pen¬ 
alty for late payment of taxes? A. No, because we always 
paid them on time. 

Q. Are you certain of that, Mr. Endieott? A. .Yes, sir. 

Q. Never paid them late? A. Except with the ap¬ 
proval of the Commissioners or the Assessor's office. 
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59 REDIRECT EXAMINATION 

By Mr. Bradley: | 

Q. At the time these taxes in question were paid, did 
you or did you not have in mind the distraint letters ip the 
background? A. We were always mindful of the fact ^hat 
it we did not pay these taxes, we were subject to penjalty 
and distraint. 

Mr. Bradley. That is all, your Honor. 

| 

* * * * # * # • *! 

i 

GO JAMES L. MARTIN j 

was called as a witness for and on behalf of the defendant 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

| 

i 

I 

61 DIRECT EXAMINATION 

Bv Mr. Walker: 

Q. Please state your name for the record. A. Jamek L. 
Martin. 

Q. What is your position? A. At present I am Acting 
Assessor of the District of Columbia, in the absence of! the 
Assessor, and my regular position is that of Deputy [As¬ 
sessor. 

Q. And how long have you been employed by the District 
of Columbia Government, Mr. Martin? A. Since June, 
1914, with the exception of four years. 

Q. Were you employed with the District Government in 
the year 194G? A. I was. 

Q. Were you also employed by the District of Columbia 
Government in the year 1949 ? A. I was. 

Q. And ’47? A. I was. 

Q. And ’48? A. I was. 

Q. In what capacity were you employed during thjose 
years? A. During those years I was Assistant Assessor 


I 
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and a member of the Board of Personal Tax Ap- 

62 praisers, and as such I was administrative head of 
the Personal Tax Division. 

Q. Was it among the duties of that Board to assess the 
gross earnings taxes against banks in the District of Co¬ 
lumbia? A. It was. 

Q. And did you as a member of that Board perform those 
duties or assist in performing them during the periods I 
just mentioned? A. I did. 

Q. Now, I want you to reflect back to July of 1946 and 
tell us what was the situation with respect—that is, in¬ 
sofar as you know—with respect to the taxation of banks 
in the District of Columbia as the Board was called upon 
to assess those taxes. A. Well, at that time we were en¬ 
gaged in the adoption of a new return form which re¬ 
quired more detailed information than had been given be¬ 
fore, and in cooperation with the Committee on Taxation 
of the banks we did work out a complete new return form, 
and because of the work that we were then engaged in, the 
filing of returns was delayed. 

Q. Were you, as a member of the Board, aware in July 
that some time prior to July of 1946 the Hamilton Na¬ 
tional Bank had appealed an assessment which you had 
made against it to the Board of Tax Appeals for the Dis¬ 
trict of Columbia? A. I was. 

Q. Upon what basis did you assess the Hamilton 

63 National Bank for the year 1944? A. On the basis 
of refusing to allow deduction of interest paid to de¬ 
positors, and at the rate of 6 per cent on their gross earn¬ 
ings. 

Q. And the Hamilton, you say, appealed to the Board of 
Tax Appeals? A. It did. 

#*#****•* 

G4 Q. Now, the testimony is, Mr. Martin, that the 

Commissioners of the District of Columbia extended 
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ilie time for the filing of returns for the year 1947 from 
July of 1946 until some time later. Are you familiar >vitli 
that order, or whatever it was, of the Commissioners that 
did that ? A. Yes, I am. 

Q. Were you in any way responsible for that or- 

65 der? I mean, did you recommend it? A. I initiated 
the order and did recommend it, in cooperation with 

Mr. Burton, representing the banks. 

Q. Now, Mr. Martin, I am going to show you Defendant’s 
Exhibits 1 and 2, which are the returns of the Washington 
Loan and Trust Company for the years 1947 and ’49, and 
ask you if there is anything on those returns or in any cor¬ 
respondence in connection therewith which did lead you^ as 
a member of that Board, to believe that the Washington 
Loan and Trust Company was claiming it was subject to a 
tax at the rate of 4 rather than 6 per cent per annum. A. 
No, there is nothing on here as to rate. 

Q. Did anybody from the Washington Loan and Tijust 
Company ever tell you, or any other member of the Bojard 
while you were present, that it claimed a 4 per cent rjate 
for the fiscal year 1947 or ’49? A. The bank did not. 

Q. Now, look those returns over and see if it is no)t a 
fact that the Washington Loan and Trust Company did, 
in reporting its gross earnings, take a deduction for the 
interest paid its savings depositors. A. The bank for bpth 
years did claim a deduction for interest paid on savings 
accounts. 

Q. So that the Washington Loan and Trust Company, 
insofar as the rate of tax was concerned, made jno 

66 objection to your assessment? A. Made no objec¬ 
tion whatever. 

Q. Now, directing your attention to the fourth page of 
Defendant’s Exhibit No. 1, which is a letter from the Wash- 
ington Loan and Trust Company, dated December 12, 1946, 
signed by Ralph Endicott, Treasurer, I ask you to read ^he 
last paragraph thereof in which that company requested 
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an assessment. A. This is a letter dated December 12, 
1946: 

“We should be obliged if you would kindly make 
assessment for the fiscal year 1947 as soon as 
practicable as this Company desires to pay the first 
half thereof during the current calendar year." 

Q. Did the Board of Personal Tax Appraisers accom¬ 
modate that bank and make an assessment ? A. The as¬ 
sessment was made on December 23, 1946. 

Q. Is the tax for the 1947 fiscal year one of the taxes 
which the Washington Loan and Trust Company here seeks 
to recover? A. Yes. 

Q. Mr. Martin, did you assess any interest or penalties 
against the Washington Loan and Trust Company for 
either the fiscal year ’47 or ’49? A. We did not. 

Q. Did you tell them you were going to do It ? A. We told 
them we were not going to do it. 

67 Q. Did you write them any letters? A. No, sir, 
because all during this period we were cooperating 
with the Committee on Taxation of the banks, headed by 
Mr. Burton, the Chairman. There was a complete under¬ 
standing at all times as to the time when returns would be 
filed and payment would be expected. 

Q. Did you recommend to the Collector of Taxes of the 
District of Columbia or anyone else in the District of Co¬ 
lumbia that they go out and seize the property of the 
Washington Loan and Trust Company for nonpayment of 
taxes? A. No, because that was unnecessary. 

Q. You say it was unnecessary? A. Yes, because, as I 
said before, there was a complete understanding between 
the Assessor’s office and the banks as to the times for 
filing returns and the times for payment of taxes. 

Q. Now, Mr. Martin, I show you a series of four carbon 
copies of what purport to be orders of the Commissioners 
of the District of Columbia, and ask you if you can iden- 




196 


tify them. A. Yes, I can identify these as orders issued by 
the Commissioners upon recommendation of the Board of 
Personal Tax Appraisers. 

Q. With respect to what ? A. With respect to the pay¬ 
ment of taxes by banks. 

Mr. Walker. I offer these for identification as 
68 Defendant’s Exhibits 4, 5, 6, and 7. 

The Court. Are you offering them or just iden¬ 
tifying them? 

Mr. Walker. I am just offering them for identification 
at this point, if your Honor please. 

The Court. You may have them identified. That islnot 
an offer of the exhibits. 

Mr. Walker. I am having them marked for identification. 

Mr. Bradley. Anything that applies to the year 1950 and 
thereafter, I will object to. 

The Court. You may object when they are offered. 

(Commissioners’ orders dated 10/17/46, 8/10}48, 
5/26/49, and 6/16/49, were marked Defendant’s 
Exhibits Nos. 4, 5, 6, and 7, respectively, for 
identification.) 

By Mr. Walker: 

Q. Now, Mr. Martin, these orders which you have jjust 
identified and which are marked for identification as De¬ 
fendant’s Exhibits 4, 5, 6, and 7, came to you from whefe ? 
A. These copies of orders? 

Q. Yes. A. Came from the Board of Commissioners 
through the Secretary to the Board of Commissioners, i 

Q. And you did receive these copies? A. We did. 

Mr. Walker. I offer these in evidence. 


69 The Court. Defendant’s 4, 5, 6, and 7, are re¬ 
ceived. 
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(Thereupon, Defendant’s Exhibits Nos. 4, 5, 6, 
and 7, were received in evidence.) 

70 By Mr. "Walker: 

Q. Do you know whether the Washington Loan and 
Trust Company requested any waiver of interest for any 
period during 1946 through 1949? A. It did not. 

Q. Do you know whether the Washington Loan and Trust 
Company requested any waiver of penalties for that same 
period? A. It did not. 

Q. Mr. Martin, isn’t it a fact, however, that the Commis¬ 
sioners of the District of Columbia, despite the fact that the 
Washington Loan and Trust Company had not requested 
any waiver of interest or penalties for the year 1946, did in 
fact waive? A. Yes. I previously testified that we 

71 initiated recommendations for relief to the Commis¬ 
sioners and the Commissioners did approve our 

recommendations. 

Q. For the Washington Loan and Trust Company? A. 
With that request from the individual banks. 

Q. I am asking you now specifically about the Washing¬ 
ton Loan and Trust Company. 

Did the Commissioners waive the interest which might 
have been due against the Washington Loan and Trust 
Company for that year? A. The Commissioners did. 


*****•••• 

CROSS-EXAMINATION 
Bv Mr. Bradley: 

Q. Mr. Martin, as to this question of waiver of interest, 
did not there come a time in each instance when the bills 
were sent out and the tax requested ? A. Yes. 

Q. And isn’t it a fact that in those instances it coincided 
with some period of this litigation and you had to bill them 
in order to get your money in during the fiscal year? A. In 
one or two instances that was true, but that was not true of 




every year. But as to those years, there was an under¬ 
standing between us and the banks about the payments 
being made within the fiscal year. 

* * * * • * * # • 

72 Q. I show you Plaintiff’s Exhibit No. 8. Now, isn’t 
it a fact that that letter contains in the last sentence: ! 

“The Board of Commissioners has approved the 
waiving of penalty for late payment provided the i 
taxes are paid not later than January 15, 1947”? 

A. Yes. 

I 

###*««#•« 

l 

^ . 1 
Q. And January 15, ’47, was the deadline ? A. That was 

the deadline stated in the letter, but if the bank had re¬ 
quested an additional time for payment, the time wou|d 
have been granted without imposition of penalty. 

Q. Did you extend the time for payment in the case 6f 
this party at any time other than after the demand 

73 came out? A. Yes, we did. 

Q. But you did it as a group? A. We did it as a group. 


**###***• 

i 

75 RECROSS EXAMINATION j 

i 

By Mr. Bradley: 

Q. Mr. Martin, did I understand you to say that if a re¬ 
quest had been made for the extension of the time of pay¬ 
ment of the tax, that it would have been made? A. Yes. j 
Q. And for how long? A. Well, it would have dependent 
upon the circumstances, but any reasonable extension would 
have been granted. 

76 Q. What would have been reasonable? A. Well, 
depending upon—the reason for it, as a matter ojf 
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fact, some of the banks asked us for extensions because the 
officers were at the Bankers Convention, I recall one year, 
and they requested a three-months extension. If they had 
asked for a year’s extension, that would have been unreason- 
able, in my opinion, but any reasonable extension would 
have been granted. 

Mr. Bradley. That is all. 

Mr. Walker. I object to that, and move it be stricken 
from the record. That was not directed to the Washington 
Loan and Trust Company and I was restricted to that. 

The Court. Sustained. 

Mr. Bradlev. Your Honor, this witness made the state- 
ment that if the Washington Loan and Trust Company 
had asked for an extension of time, it would have been 
granted. Now, I was trying to find out how long. 

The Court. If you are limiting your question to the 
Washington Loan and Trust Company, the answer may 
stand. 

Mr. Bradlev. And if the answer is that it would not have 
been more than three or four months. That is the end of it. 
That is the way I understand it. 

Is that it? 

The Witness. Yes. 

*#*##**## 

77 GUY W. PEARSON 

was called as a witness for and on behalf of the defendant 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 


DIRECT EXAMINATION 
By Mr. Walker: 

Q. State your full name for the record. A. Guy W. 
Pearson. 

Q. Where are you employed, Mr. Pearson? A. With the 


District Government, as Collector of Taxes. 

Q. How long have you been so employed? A. As Col¬ 
lector of Taxes, since December 1940. 

I 

I 

***###### 

7S Q. Mr. Pearson, you have been Collector of Taxfes 
eleven years. During that period of time have y^u 
ever distrained any property of any bank or any trust corh- 
pany in the District of Columbia for nonpayment of taxe^? 
A. I have not. 

Q. Have you ever, as Collector of Taxes, written any 
letter to any bank or trust company in the District of Co¬ 
lumbia threatening them with distraint of their property 
for nonpayment of taxes? A. I have not. 

Q. Has anyone in the office of the Collector done so, thit 
you know of? A. To my knowledge, they have not. 

Q. Have you ever received, as Collector of Taxes, Or 
did you during the years 1946 through 1949, any recom¬ 
mendations from any officer of the District of Columbia or 
the District of Columbia Commissioners, that you seize apy 
property of any bank or trust company in the District <>f 
Columbia, for nonpayment of taxes? A. I did not. 
*##*###*# 

79 The Court. So we may have it understood tliht 
the testimony of Mr. Pearson will relate to the ca^e 
of the American Secruity and Trust Company? 

Mr. Craighill. Yes, I am willing to concede that, and 
in that wav Mr. Pearson will not have to come back to- 
morrow, but I would like Mr. Martin to be back tomorrow)’. 
#*#♦##### 

82 RULING OF THE COURT j 

The Court (Letts, J.): I think I may limit the issues 
which I shall give further consideration to. I think I musjt 
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hold against the defendant in their claim that trust com¬ 
panies stand on a different footing as to rates than banks. 

I think I shall hold against the defendant, too, on this issue 
of limitation, and against the defendant on the question ot 
jurisdiction. 

There would remain for my consideration what I regard 
as the real merits of this controversy, to determine whether 
or not these payments were made voluntarily or involun¬ 
tarily, and I shall read very carefully Mr. Updegraff's 
memorandum on administrative remedies, and I will ap¬ 
proach that with considerable interest, because I have not 
heard any intimation so far of anything that appeal's to 
have the semblance of an administrative remedy which 
should have been resorted to. So I am going to read your 
memorandum very carefully to see what you have in mind. 

Now, I have reserved my ruling on these matters of the 
voluntary or involuntary character of these payments, and 
ihe question of the administrative remedy. I will want an 
opportunity to review the cases on the subject of voluntary 
or involuntary payment. 

1 PLAINTIFF’S EXHIBIT NO. 1 

Filed Nov. 16, 1951. Harry M. Hull, Clerk. 

Government of the District o'f Columbia 

OFFICE OF THE COLLECTOR OF TAXES 

September 2S, 1929. 

Washington Loan & Trust Company, 

Washington, D. C. 

Gentlemen: 

This will acknowledge receipt of your letter of Septem¬ 
ber 27, 1929, with check enclosed which you tendered in 
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full payment of the amount of personal taxes for the first 
half of 1930, levied against you, due and payable Septem¬ 
ber 1929, on your taxable gross earnings for the year ended 
June 30, 1929. The amount of said check being less than 
the amount called for by the bill rendered you, the samje is 
hereby rejected and is returned to you herewith. 

You are notified that unless the full amount of said |bill 
for the first half of 1930 is paid on or before September 
30, 1929, there will be added thereto a penalty of 1% per 
month as provided by law, and I shall immediately employ 
the means which the law affords me in the collection of 
personal taxes by distraint of sufficient goods and chattels 
found within the District of Columbia and belonging to 
you to satisfy this claim and the costs that may accrue, j 
In this connection, your attention is called to the fact 
that the law gives me authority, for want of such goods and 
chattels, to levy upon and sell at auction your estate £nd 
interest in real estate in the District of Columbia. Tjliis 
authority I shall exercise if the above tax is not paid! as 
demanded. 

| 

Very respectfully, 

C. M. Towers 

C. M. Towers 
Collector of Taxes, D. Cj. 

I 

CMT/mca 

14 PLAINTIFF’S EXHIBIT NO. 2 

I 

i 

Filed Nov. 16, 1951. Harry M. Hull, Clerk. ; 

Government of the District o'f Columbia 


I 

I 


OFFICE OF THE ASSESSOR 
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Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. 


August 20, 1945. 


Washington Loan & Trust Company, 

9tli and F St. N.W. 

Washington, D. C. 

Gentlemen: 

The Board of Personal Tax Appraisers has made a 
tentative assessment for the fiscal year 194G as reflected 
on the enclosed bill. 

The Assessor and this office have been in conference with 
the Committee on Taxation of the D. C. Bankers Associa¬ 
tion with a view to having reports from all banks on a uni¬ 
form basis. When data and information requested are 
supplied, it is intended to determine which items of income 
are taxable and to adjust all assessments for the fiscal 
year 1946 that may be affected by decisions reached. It is 
anticipated that such adjustments will be made before the 
second installment is due in March 1946. 

It is suggested, in view of the foregoing, that only the 
first half of this bill be paid during September. 

Very truly yours, 


JLM:ad 


James L. Martin, 

James L. Martin, 
Assistant Assessor, D. C. 


13 PLAINTIFF’S EXHIBIT NO. 3 ! • 

I 

Filed Nov. 16, 1951. Harry M. Hull, Clerk, j 
Government of the District o'f Columbia 

OFFICE OF THE ASSESSOR 

I 

Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. ! 

March 25, 1^46. 

Washington Loan and Trust Company 
9th and F Streets, N.W. 

Washington, D. C. 

Gentlemen: 

By letter sent to you in August 1945, you were infolimed 
that the Board of Personal Tax Appraisers had mhde a 
tentative assessment for the fiscal year 1946, as reflected on 
hill enclosed with the said letter. It was suggested that only 
the first-half bill be paid during September 1945, in \ anti¬ 
cipation of a final assessment made prior to March l$j>46. 

Since it will be impracticable for the Board to make a 
final assessment and to render a final bill during this 
month, you are requested to pay the second-half bill, hereto¬ 
fore rendered, not later than March 31, 1946. 

When a final assessment is made, interest on any addi¬ 
tional taxes will be waived, provided payment is made with¬ 
in thirty days of the date of rendition of bill, or, if the final 
assessment is lower than the tentative assessment, a refund 
will be made. 

Very truly yours, 

James L. Martin, 

James L. Martin, 

Assistant Assessor, |D. C. 


JLM :ad 
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1G PLAINTIFF'S EXHIBIT NO. 4 


Filed Nov. 16, 1951. Harry M. Hull, Clerk. 

District of Columbia Bankers Association 
Washington 5, 1). 0. 

S. William Miller, President 
Eld ridge D. Kendrick, Secretary 
American Security Building 
NAtional 2604 


Hi chard A. Norris 
First Vice President 
Robert H. Lacey 

Second Vice President 


Albert S. Gatley 
Treasurer 
Nelson T. Hartson 
General Counsel 

June 27, 1946. 


To the President of the Member Bank Addressed: 

Forms and instructions for making returns under the 
gross earnings tax will be delayed beyond July 1. Due to 
other pressing engagements, and particularly with Con¬ 
gress, the Corporation Counsel has been unable to assign 
the necessary time to consideration of questions involved. 
It is suggested that nothing be done by member banks to¬ 
ward preparation of a return pending further instruc¬ 
tions. 

At the present time it appears that the assessor will re¬ 
quire a detailed report of all earnings and all deductions 
claimed, of every nature and description, and will make a 
tentative assessment on the same basis as last year, but 
subject to later revision of the assessment to conform with 
the ultimate decisions of the Corporation Counsel. 

Your Committee is keenly alive to the importance of this 
matter. Mr. Nelson T. Hartson and Mr. Jo V. Morgan are 
working with us and giving close and careful study to the 
subject. There are a number of legal as well as technical 
questions involved. Furthermore, the Corporation Counsel 
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wishes to await the decision of the Court of Appeals inj the 
Hamilton National Bank case because there may be some 
things in that decision which will guide him in other ques¬ 
tions involved. It may be a question of weeks or even 
months before final determination is reached. 

Verv trulv vours, 

C. P. Bubtox, Chairman, 

Committee on Taxatiofi. 

IT PLAINTIFF’S EXHIBIIT NO. 4(1) | 

Filed Nov. 16,1951. Harry M. Hull, Clerk | 

I 

The City Bank 
Washington, D. C. 

I 

July 17, 1946 

Mr. S. William Miller, President 
D. C. Bankers Association 
Washington, D. C. 

Dear Mr. Miller: 

Your Committee on Taxation makes this report to 
on the status of the controversy over the gross tax. 
matter has arrived at a critical stage which demands l[he 
earnest and immediate attention of all member banks. 

Should the assessor and the corporation counsel prevail 
in sustaining the views which they have indicated in con¬ 
ferences, and which will probably be contained in the usqal 
confidential opinion to the Commissioners, it would mdan 
by rough estimate a probable increase of 150% in tayes 
for the banks heretofore classified as “incorporated sav- 

I 

I 

I 

I 

i 


YOU 

Tils 
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jngs banks”. For the national banks and trust companies, 
it will mean adding to their present taxes a sum equal to 
(5% of Government bond interest (except the partial ex¬ 
empts) ; 6% of the deductions some have taken from gross 
rents; 6% of bond profits; and some other minor items. 
No deductions of any sort would be allowed except the 
cost of stationery given to customers. We need not tell 
you how serious this is, not only for this year, but for last 
year and years to follow. 

In 1902 a gross tax of 6% was imposed upon national 
banks, trust companies, and incorporated banks. Note that 
the word “savings” was not included. Non-stock mutual 
savings banks were scheduled for a tax of 1%% of surplus, 
but there was no such mutual savings bank, and has not 
been since that time. In 1904 a second paragraph was 
added by amendment to the mutual savings bank section 
netting up a new classification termed “incorporated sav¬ 
ings banks”, these to be taxed at 4% of gross earnings, 
less interest paid to savings depositors. Since 1904 all 
banks other nationals and trust companies have been as¬ 
sessed as incorporated savings banks, starting with the 
four banks then in existence who were neither a national 
bank or a trust company. These four banks were doing a 
combined savings and commercial business with savings 
predominating in dollar amount. 

In the recent decision of the Court of Appeals in the 
Hamilton National Bank case, the court has, in our opinion, 
definitely swept aside the question of charters and names, 
as well as Sec. 5219 Rev. Stat. as it may apply in the Dis¬ 
trict of Columbia. The court states that the answer to the 
question, “What is an incorporated savings bank’”, is to 
be reached by “viewing what was actually done”. An en¬ 
tirely new concept is brought forth, which is, that for tax¬ 
ation purposes any corporation in the business of accepting 
deposits could be an incorporated savings bank. The 
court declined to pass on this question, to give a definition, 
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or to lay down any rule to follow. The assessment against 
the Hamilton was cancelled “unless the assessor uponj re¬ 
examination of the entire subject removes the discrimina¬ 
tion presently existing”. 

We are convinced that the method the assessor will use 
to remove the discrimination will be to claim that there iare 

l 

no incorporated savings banks; that the banks heretofore 
so classified are merely incorporated banks and subject^ to 
the 6% tax with no deduction for interest paid: that ^his 
will remove the discrimination. We do not agree. 

To present our arguments would be too lengthy. tVe 
have much material at hand for the use of counsel. 

In addition to the above problem, we feel confident that 
the assessor intends to include in gross earnings the interest 
on II. S. Treasury obligations, except on obligations issued 
prior to 1941 and usually termed “partial exempts”; aljso, 
gross rents from buildings and other real estate, bond 
profits, and other minor items usually omitted. 

I 

Your committee does not feel that it has the authority, 
nor does it desire to assume the responsibility for handling 
these problems, which may have a profound effect upon eajch 
bank. We have done our best with the assessor and cor¬ 
poration counsel. That phase is concluded. It will now 
pass on to the Board of Tax Appeals and very possibly to 
the Court of Appeals. It is not a matter for general coun¬ 
sel for the Association, because the Association, as such, 
would have no standing in court. This is the view expressed 
bv Mr. Hartson, and it is undoubtedly correct. I 

Unquestionably, it would be better for all banks to present 
a united front with one head, instead of each bank havhjig 
individual counsel represent it before the Board of T^x 
Appeals and the Court, which would cause confusion. Wo 
have no suggestion as to how this can be accomplished, nor 
have we anv recommendation to make as to a selection 
if one is to be made. Naturally, our minds turn toward 


1 


I 

i 
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Mr. Hartson, but certainly not on the basis upon which he ! 
has so ably represented the Association. 

We urged that no time be wasted in giving thought to 
this grave question. It is possible that we might be able 
to appear before the Board of Tax Appeals before the as¬ 
sessment is made, as the Court states, ‘“The interests of all 
the banks are involved”, and also that the Board is “a con¬ 
stituent member of the assessing authority”. 

A great quantity of work and research must be done by 
counsel possibly within a month or less to prepare for a 
hearing before the Board if it is permitted, as we think it 
will be. The time is all too short at best. 

There is little more that this committee can do except to 
attempt, with the help of Association counsel, to advise on 
procedure when a return is required. We have been told 
verballv that additional time will be granted the banks 
to prepare a return and without penalty. 

We are ready to collaborate with you, with the members 
and counsel for the members, to offer any aid and to fur¬ 
nish all material which we have assembled or can assemble. 

We await your further instructions. 

Respectfully submitted, 

C. F. Burton 

Chairman, Committee on Taxation. 

Approved by all members of the Committee: 

Mr. David Bornet, Vice Chairman 
Mr. L. P. McLachlen 
Mr. F. P. H. Siddons 
Mr. Willard G. McGraw 

Mr. Raymond G. Marx. . . i 
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20 PLAINTIFF’S EXHIBIT NO. 4(2) 

i 

I 

Filed Nov. 16, 1951. Harry M. Hull, Clerk. 

District of Columbia Bankers Association 

| 

I 

Washington 5, I). C. ! 

’ i 

S. William Miller, President 
Eld ridge D. Kendrick, Secretary 
American Security Building 

NAtional 2604 \ 

| 

Richard A. Norris Albert S. Galley 

First Vice President Treasurer 

Robert H. Lacey Nelson T. Hartjson 

Second Vice President General Counsel 

I 

I 

July 24, 194(l>. 

i 

I 

i 

To the President of the Member Bank Addressed: 

I 

The Assessor, Mr. Dent, has advised me that he will a{nu\ 
a letter to each bank advising them that it will not be neces¬ 
sary to make a return of gross income by August 1 as pro¬ 
vided by the statute; that a future date will be fixed! by 
which time the return is to be filed and that no penalties will 
lie assessed as long as returns are in by the date detier- 
mined by the Assessor’s office. He further assures me that 
ample time will be given to the banks for the preparat on 
of the return. j 

The present delay is caused by the fact that he is await¬ 
ing an opinion from the Corporation Counsel which is nbw 
in the course of preparation. 

I strongly urge that no bank file a return until all tike 
banks have had time for joint consultation and the advjcc 
of such counsel as may be selected by the banks; or advice 


211 


of your own counsel after he is fully’ cognizant of all in¬ 
formation available affecting this subject. 

This has become a very complex matter and it is wise 
for us not to take steps individually without full and com¬ 
plete knowledge and the best advice obtainable. 

Very truly yours, 

C. F. Burton, Chairman, 

Committee on Taxation. 

21 PLAINTIFF’S EXHIBIT NO. 5 

Filed Nov. 16,1951. Harry M. Hull, Clerk. 
Government of the District of Columbia 

OFFICE OF THE ASSESSOR 

Reply to 

Board of Personal Tax Appraisers 
Room 215. District Building 
Washington -4, D. C. 

July 24, 1946. 


Washington Loan and Trust Company 
9th and F Streets, N.W. 

Washington, D. C. 

Gentlemen: 

The preparation and distribution of return forms for the 
use of those institutions which pay taxes based upon gross 
earnings or gross receipts will be delayed until the rendi¬ 
tion of an opinion by the Corporation Counsel. As soon as 
practicable, forms and instructions for the fiscal year 1947 
will be mailed. 
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The Board of Personal Tax Appraisers has granted an 
extension of time to September 30, 1946, for the filing of 
returns by banks and building associations. If further 
extension is desired, it will be granted upon request 
When bills for the fiscal year are rendered, the Assessor 
and the Board of Personal Tax Appraisers will recommend 
to the Board of Commissioners that penalties for late pay¬ 
ment. of taxes be waived, provided payment is made wijthin 
thirty days after date of rendition of bills. 

i 

• Very truly yours, 

James L. Martin, 

James L. Martin, 

Assistant Assessor, 1). Cj. 

JLM:ad 

22 PLAINTIFF’S EXHIBIT NO. 6 j 

Filed Nov. 16, 1951. Harry M. Hull, Clerk. j 

Government of the District of Columbia 

OFFICE OF THE ASSESSOR 

Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. I 

September 26, 1946. 

Washington Loan and Trust Company 
9th and F Streets, N. W. 

Washington, D. C. 

Gentlemen: 

i 

By letter dated July 24, 1946, banks and building asso¬ 
ciations were granted an extension of time to September 


i 




.30, 1946, for the filing of gross earnings reports for the 
fiscal year 1947. 

Because of unavoidable delay, the distribution of return 
forms must await certain administrative action. Forms and 
instructions will be sent to banks and building associations 
as soon as practicable. 

The time for the filing of returns has been extended in¬ 
definitely, and assurance is given that no penalty for late 
filing will be imposed. When return forms for the fiscal 
year 1947 are distributed, a filing date will be stated, but 
reasonable extensions beyond that date will be granted upon 
request. 

As stated in the letter of July 24, 1946, “when bills for 
the fiscal vear are rendered, the Assessor and the Board of 
Personal Tax Appraisers will recommend to the Board of 
Commissioners that penalties for late payment of taxes be 
waived * 4 V\ 


Very truly yours, 


James L. Martin. 

James L. Martin, 

Assistant Assessor, I). C. 

JLM :ad 

2.3 PLAINTIFF’S EXHIBIT NO. 7 

Filed Nov. 16, 1951. Harry M. Hull, Clerk. 


Government of the District of Columbia 


OFFICE OF THE ASSESSOR 


Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. 
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Nov. 6, 194(j> 

The \\ ashington Loan and Trust Company, 

9th and F Streets, N. W. 

Washington, D. C. 

Gentlemen: 


On October 22, 1946, the Board of Commissioners, D. jo., 
approved, with the exception hereinafter explained, jan 
opinion of the Corporation Counsel relating to the subject 
ot “gross earnings tax on banks and trust companies”. The 
principles established by the opinion apply also to building 
associations. 

The opinion held that interest from obligations of tjhe 
United States issued on and after March 28, 1942, is taxable 
as gross earnings. However, the order of the Board of Com¬ 
missioners dated October 2, 1946, is quoted below: 


“ (1) That so much of the opinion of the Corpora¬ 
tion Counsel dated September 9,1946, relative to the 
gross earnings taxes imposed under the provisions 
of Sections 47-1701 and 47-1703, D. C. Code 1940, on 
banks and trust companies in the District of Colum¬ 
bia as holds that the interest and dividends received 
by such banks and trust companies on obligations 
and securities issued on or after March 28, 1942, by 
the United States or its agencies or instrumentali¬ 
ties are not exempt from taxes imposed by said 
Sections 74-1701 and 47-1703, and recommends that 
the Assessor of the District of Columbia be advised 
to assess thereupon the taxes imposed by said Sec¬ 
tions 47-1701 and 47-1703, be neither approved nor 
disapproved until July 1, 1947, in order that the 
District of Columbia Bankers Association or any 
other person or persons who may wish to do so, 
will be afforded the opportunity of seeking clari¬ 
fying legislation with respect to said matter when 


\ 



the Congress convenes for its next regular ses¬ 
sion; and 

“(2) The aforesaid opinion of the Corporation 
Counsel, with the exception of that portion thereof 
referred to in the preceding paragraph hereof, is 
hereby approved. ’ ’ 

With the excejjtion of the item of the interest referred 
to, final assessments for the fiscal years 1946 and 1947 will 
be made as soon as practicable. 

Representatives of the banks submitted to the Assessor 
a list of items said to be all sources of receipts other than 
money deposited, payment of principal of loans, and the 
face amount of drafts, cashiers’ checks, travelers’ checks, 
money orders and other negotiable instruments sold to 
customers. A digest of the items and conclusions as to 
their inclusion or deduction as taxable gross earnings, 
pursuant to the opinion of the Corporation Counsel, is at¬ 
tached. The Corporation Counsel stated that “generally 
speaking the term ‘gross earnings’ means ‘gross income’ ” , 
and that, “with the exception of those matters hereinafter 
discussed under appropriate headings, the deductions 
claimed are * * *• among those items which should be elimi¬ 
nated from gross income in order to ascertain net income, 
rather than those items which must be eliminated from 
gross receipts in order to arrive at gross earnings’’. 

The opinion states, further, that: 

(a) Income from obligations of states, counties, 
municipalities, and their instrumentalities is 
not taxable. 

(b) Gains from the sale of any capital assets are 
taxable. 

(c) Interest received must be reported fully, and no 
deduction with respect to bond premiums or the 
amortization of such premiums may be made. 
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(d) Premiums paid the Federal Housing Adminis- j 
tration may not be deducted in the computation 
of gross earnings. 

(e) Capital expenditures for tangible commodities, 
such as check books and deposit slips, furnished 
without charge to customers, may be deducted. 

Tentative assessments against banks and building asso¬ 
ciations for the fiscal year 1946 were made. In order that ja 
final assessment for that year may be made, except as tjo 
interest from obligations of the United States hereinbefore 
discussed, you are requested to submit, not later thap 
December 15, 1946 , a statement covering the period frorjn 
July 1, 1944 to June 30, 1945, showing, in detail: 

(a) By description and amounts, entire gross re¬ 
ceipts. 

(b) In a second column, claimed eliminations from 
entire gross receipts. Included in this column 
should be interest from Federal, state, county and 
municipal obligations claimed to be exempt, to¬ 
gether with any receipts claimed to be return of 
capital and other items claimed to be non-tax- 
able. 

(c) In a third column, figures making up the total 
gross earnings subject to tax. 

Return forms for the fiscal year 1947 are enclosed. Th<> 
return should be filed not later than December 15, 1946, and 
should be supported by the schedule described thereon. 

The Board of Commissioners has approved the waiving' 
of penalties for late payment of additional taxes assessed 
against banks and trust companies for the fiscal year 1946J 
provided payment is made within thirty days from the date 
of rendition of bills. A recommendation that similar treat-j 
ment be accorded building associations will undoubtedly bq 
approved. 
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The Board of Commissioners has also approved the 
waiving of penalties for late filing of 1947 returns by banks, 
trust companies and building associations, and penalties fol¬ 
iate payment, provided returns are filed not later than 
dates fixed by the Board of Personal Tax Appraisers, and 
provided further that taxes are paid within thirty days 
from date of rendition of bills. 

Reasonable extensions beyond December 15, 1946, for the 
filing of statements for the fiscal year 1946 and for the filing 
of returns for the fiscal year 1947 will be granted upon 
written request. 

It is suggested to those institutions which may desire to 
pay taxes during the calendar year 1946 that they submit 
the statement and return as soon as practicable. 

Very truly yours, 


James L. Martin, 
Assistant Assessor, D. C. 

JLM :evr 
Enclosures 

27 PLAINTIFF’S EXHIBIT NO. 8 

Fiied Nov. 16, 1951. Harry M. Hull, Clerk. 
Government of the District of Columbia 

OFFICE OF THE ASSESSOR 

Reply to 

Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, I). C. 


December 2.3, 1946. 
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The W ashington Loan and Trust Company i 

900 F Street, N. W. j* 

"Washington, D. C. 

Gentlemen: 

There are enclosed statements of taxes for the fiscal years 
1946 and 1947. The statements are based upon gross earn¬ 
ings for the twelve-month periods ended June 30, 1945 aid 
June 30, 1946. The assessments for the two fiscal years 
are final, except as to interest from obligations of the 
United States issued on and after March 28, 1942, pursuant 
to the order of the Board of Commissioners, D. C., dat^d 
October 2, 1946, quoted and discussed in the letter frc^m 
this office dated November 6, 1946, and except as to Federal 
Reserve Bank dividends. It is the opinion of the Assessor 
and the Board of Personal Tax Appraisers that Federal 
Reserve Bank dividends should be placed in the same- cate¬ 
gory as interest from obligations of the United States is¬ 
sued on and after March 28, 1942, and therefore the assess¬ 
ment of taxes for such dividends for the fiscal years 19-1-6 
and 1947 will be held in abeyance. 

The bases of the assessments arc stated below: 

' 

1946 


Taxable gross earnings reported. 
Add- 


Operating expenses—office build¬ 
ing .$ S3,780.76 

Capital gains. 14,903.63 

Interest paid on savings ac¬ 
counts . 98,299.00 


Deduct— 
Over and 
balance) 


$196,983.39 


short account (net 
. 415.77 


$547,922.79 


$196,567.62 

__ I 

$744,490.41 


Assessment 
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1947 

Taxable gross earnings reported. $520,734.S4 

Add- 

Operating expenses—office build¬ 
ing .$ ST,490.09 

Capital gains. 25,5S9.47 

Interest paid on savings ac¬ 
counts . 116,190.60 


$229,270.16 


Deduct— 

Over and short account (net bal¬ 
ance) . 


906.24 $228,363.92 


Assessment. $749,098.76 

The Board of Commissioners, D. C., has approved the 
waiving of penalty for late payment, provided the taxes are 
paid not later than January 15, 1947. 

Very truly yours, 

James L. Martin, 

James L. Martin, 

Assistant Assessor, I). C. 

JLM :gb 
Enel. 

29 PLAINTIFF’S EXHIBIT NO. 9. 

Filed Nov. 16, 1951. Harry M. Hull, Clerk. 

December 30, 1949. 

Commissioners of the District of Columbia, 

District Building, 

Washington 4, D. C. 

Gentlemen: 

The Washington Loan and Trust Company respectfully 
requests a refund of taxes under the authority vested in the 
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Commissioners by Title 47-1016 of the District of Columbia 
Code, 1940 Edition. 

This claim for refund arises as a result of litigation by 
the Hamilton National Bank under Title 47, Sections 1701 
and 1703, of the District of Columbia Code, 1940 Edition, 
which has to do with the taxation of banks and trust cjom- 
panies. 

Title 47-1701 imposed in the District of Columbia a tax 
of 6% of gross earnings upon “each national bank andi all 
other incorporated banks and trust companies"’. Title 
47-1703 provides that “incorporated savings banks pacing 
interest to their depositors” 'shall pay upon their gross 
earnings, less the sum paid as interest to their depositors, 
an annual tax of 4%. Title 47-1703 resulted in “incorpor¬ 
ated savings banks paying interest to their depositors” 
obtaining a more favorable tax treatment than that wljich 
“each national bank and all other incorporated banks jjind 
trust companies” received under Title 47-1701. In 
circumstances the Hamilton National Bank, in 1944 

' 1 

stituted the course of litigation referred to above which 
resulted in the United States Court of Appeals holding that 
the Hamilton National Bank is, for the same reason as the 
State chartered banks, taxable under Title 47-1703 not 
under Title 47-1701. The Hamilton National Bank vs. 
District of Columbia, decided by the United States Court 
of Appeals, in Case No. 9833, decided May 31, 1949. Peti¬ 
tion for certiorari was denied in December 1949, by {he 
United States Supreme Court. 

The Washington Loan and Trust Company paid the gr<j)s.s 
earnings taxes assessed for the fiscal year 1947, under date 
of December 31, 1946, for the first half thereof and March 
31, 1947 for the second half thereof, in the total amountj of 
$44,945.92. It paid the gross earnings taxes assessed ijor 
the fiscal year 1949 under date of September 29, 1948, for 
the first half thereof, and March 31, 1949 for the second hjdf 
thereof, in the total amount of $52,784.04. Payment of tlhe 

I 

l 
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taxes for both the above fiscal years was made tinder pro¬ 
test, involuntarily and under duress. The Basis for As¬ 
sessment of The Washington Loan and Trust Company 
made by the District of Columbia for the fiscal years 1947 
and 1949 added to the “taxable gross earnings” reported 
in plaintiff’s “schedule of gross earnings” for those years 
interest paid on savings accounts and taxed the total thus 
obtained at a rate of 6%. 

The Washington Loan and Trust Company doing identi¬ 
cal business should have been taxed under criteria identical 
in all material respects to those pertaining to the taxation 
of the Hamilton National Bank. In view of the decision of 
the United States Court of Appeals for the District of Co¬ 
lumbia in Hamilton National Bank of Washington vs. Dis¬ 
trict of Columbia, supra, it should be obvious that The 
Washington Loan and Trust Company is entitled in justice 
and equity to repayment of gross earning taxes for the 
years 1947 and 1949 to the extent to which they reflect a 
taxation at a rate and under a classification different from 
that authorized by Title 47-1703 of the District of Co¬ 
lumbia Code, 1940 Edition. 

The refund of taxes claimed for the fiscal years 1947 and 
1949 are in the sums of $19,629.59 and $22,779.47, respec¬ 
tively. These amounts are arrived at by deducting from 
the taxable gross earnings as shown in the “Basis for As¬ 
sessment” for each of the fiscal years 1947 and 1949 the 
amount of interest paid on savings accounts and applying 
thereto a rate of tax of 4% and then deducting the result 
so achieved from the tax actually paid under the “Basis 
for Assessment” for each of the respective years. 

We trust that this letter may receive your favorable and 
early consideration. 

Respectfu 1 lv submitted, 


President. 


PLAINTIFF'S EXHIBIT NO. 10 


31 

Filed Nov. 16, 1951. Harry M. Hull, Clerk. . ! 

Government of the District of Columbia 

EXECUTIVE OFFICES 

Washington 4, D. C. 

i 

Board of Commissioners 
John Russell Young 
President 
Guy Mason 
Gordon R. Young 
Brig. Gen. U.S.A. 

G. M. Tliornett, Secretary 

January 3, 1950. 

Mr. Alfred H. Lawson, 

Washington Loan & Trust Co., 

Washington, D. C. j 

Dear Sir: 

The Commissioners of the District of Columbia hajvc 
received your letter of December 30, 1949, requesting a 
refund of taxes for the years 1947 and 1949 in the amounts 
of $19,629.59 and $22,779.47, respectively. 

Your letter has been referred to the Assessor for cojn- 
sideration. 

i 

I 

Verv trulv vours, 

l 

I 

I 

Board of Commissioners, D. C.j 
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35 PLAINTIFF’S EXHIBIT NO. 13 

Filed Nov. 16, 1951. Harry M. Hull, Clerk. 

Filed Oct. 2, 1950. Board of Tax Appeals for the 
District of Columbia. 

Board of Tax Appeals for the District of Colombia 

The Washington Loan and Trust Company, Petitioner 

v. 

District of Columbia, Respondent. 

Docket No. 1073 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof, and of the evi¬ 
dence adduced at the hearing on said petition, the stipula¬ 
tion of the parties filed herein on September 28, 1950, and 
the computation of the parties filed herein, it is, by the 
Board this 2nd day of October, 1950, 

Adjudged and Determined, That the assessment of $47,- 
040.84 tax upon the gross earnings of the petitioner, The 
Washington Loan and Trust Company, a corporation, for 
the fiscal year ended June 30, 1948, should be reduced to 
$26,493.29, being four per centum of $662,332.22 petitioner’s 
gross earnings from June 30, 1946 to June 30, 1947 less 
$121,681.73 interest paid on savings deposits for the fiscal 
year ended June 30, 1947. 

The petitioner is entitled to a refund of $20,547.55. 

Lawrence Koenigsberger, 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 
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OPINION NO. 752 


Filed Sept. 7, 1950. Board of Tax Appeals 
for the District of Columbia. 

Board of Tax Appeals for the District of Columbia; 

Docket No. 1073 

Washington Loan and Trust Company, Petitioner, 

v. i 

District of Columbia, Respondent. 

Appeal from assessment of taxes for the fiscal year 
ended June 30, 1948 on gross earnings of a trust company 
during the fiscal year ended June 30, 1947. 


Findings of Fact and Conclusions of Lau; 

Findings of Fact 

1. Petitioner, Washington Loan and Trust Company is, 
and since 1890 has been a corporation authorized to con¬ 
duct, and conducting the business of a bank and trust com¬ 
pany in the District of Columbia. 

2. The following table shows the total deposits with the 
company on the dates hereinafter set forth, and the propor¬ 
tions thereof which were savings deposits : 

June 30 


1946 . $52,410,112 28% 

1947 . 49,976.855 31% 


3. During the fiscal year 1947 petitioner paid $124,953. l|5 
interest on deposits. 

4. Petitioner owned an office building, portions of whicli 
were rented to various tenants. In connection with such 
buildings various expenses were incurred for maintenance 
and operation. 


I 






5. On or about July 31, 1947 petitioner filed a gross-earn¬ 

ings tax return for the fiscal year ending June 30, 
37 1948. On September 1, 1947 the Assessor deter¬ 

mined that petitioner’s gross earnings for the fiscal 
year ended June 30, 1947 had been $7S4,013.95 and assessed 
a tax of $47,040.84. On September 30, 1947 petitioner paid 
$23,520.42 being one-half of the amount of the assessment 
under protest in writing, and on December 1, 1947, paid the 
remaining one-half under protest in writing. On December 
1, 1947 petitioner appealed from the assessment to this 
Board on the ground that the Assessor had erred in failing 
to allow as a deduction from gross earnings operating ex¬ 
penses in connection with petitioner’s office building, and 
interest paid to depositors; and in computing the tax at 6 
per cent instead of 4 per cent. 

6. In computing the amounts of the assessment for Hie 
fiscal year the Assessor applied a rate of 6 per cent, and in 
computing gross earnings did not deduct interest paid by 
petitioner to its depositors, or real-estate operating ex¬ 
penses. 

7. While this appeal was pending before the Board there 
were also pending appeals of the following banks for some 
or all of the years involved in these appeals: 

Bank of Commerce and Savings 
The Security Savings and Commercial Bank 
The City Bank of Washington 
McLachlen Banking Corporation 
Anacostia National Bank of Washington 
Industrial Bank of Washington, Inc. 

The Citizens’ Bank of Washington 

As to each of these years the Assessor had taxed these 
banks at the rate of 6 per cent and had not deducted interest 
paid to depositors in computing their gross earnings. This 
Board had decided that they should be taxed at 4 per cent, 
and that such interest should be deducted. 

During those fiscal years the ratio of time deposits to 
total deposits of those banks ranged between 27 per cent 
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and 52 per cent. The operations of those banks foit the 
years involved in these appeals were substantially the stame 
as those during the fiscal year ended June 30, 1944, 
38 as to which this Board had previously held that jthev 
should be taxed at the rate of 4 per cent and jthat 
interest paid to depositors should be deducted in the com- 
putation of their gross earnings. 

With the exception of the fact that petitioner, as author¬ 
ized by law, does a trust business in addition to its banjking 
business, whereas the other banks referred to do not, j and 
may not under the law conduct a trust business, and V’ith 
the further exception of various minor differences, the busi¬ 
ness of the petitioner and its method of operation were sub¬ 
stantially of the same character as those of those other 
banks during the years involved. 

I 

Conclusions of Law 

1. In ascertaining petitioner’s gross earnings there should 
be a deduction made for interest paid to depositors. 

2. The gross earnings of petitioner should be taxeijl at 
the rate of 4 per cent. 

3. In computing petitioner’s gross income the Assessor 
correctly refused to deduct real-estate operating expenses. 

Decision will be entered under Rule 33. 

Lawrence Koenic.sberger, 
Lawrence Koenigsberger, j 
Member Sole, 

Board of Tax Appeals foir 

the District of Columbia.! 

I 

l 
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39 Filed Sept. 7, 1950 

Board of Tax Appeals for the District of Columbia 

Washington Loan and Trust Company, Petitioner, 

V. 

District of Columbia, Respondent. 

Memorandum 

The facts in this case are sufficiently like those in the 
appeal of the Hamilton National Bank (Docket No. 837), 
which was reversed by the United States Court of Appeals 
for the District of Columbia Circuit, and thereafter, oil 
remand, proceeded with in accordance with the decision of 
the Court, to justify and require like conclusions of law. 

In its brief filed with the Board, respondent suggests 
the possibility of deducing from the opinion of the Court 
of Appeals in Hamilton National Bank v. District of Co¬ 
lumbia , No. 9S33 the theory that the Court contemplated the 
taxation of the gross earnings of petitioner’s savings-bank 
business under section 47-1703, and of its non-savings-bank 
business under section 47-1701, of every bank in the Dis¬ 
trict of Columbia. 

D. C. Code 1940, section 47-1703 provides that 

“Incorporated savings banks paying interest to 
their depositors shall . . . make report ... as to 
the amount of their gross earnings, less the amount 
paid as interest to their depositors . . . and shall 
pay thereon ... four per centum per annum. ” (Em¬ 
phasis supplied.) 

There is no suggestion of apportionment in this section, 
and there is no ambiguity in its language that would justify 
this Board in interpolating by construction any language 






making the 4 per cent rate applicable to a part of the gross 
earnings and the 6 per cent rate to the remainder. 

40 Potomac Electric Power Co. v. Rudolph, 58 App. 

D. C. 29, Fed. (2d) 634, involved the same statute as, 
with some amendments not here material, is now District 
of Columbia 1940 Code section 47-1701. This statute im¬ 
posed a tax on the gross earnings of electric lighting com¬ 
panies. The Potomac Power Company contended that its 
gross earnings from interest, dividends from investments, 
and rents were not taxable under the statute. The Cpurt 
of Appeals rejected this contention, saying (p. 264): j 

“In effect we are asked to write into this statute 
words limiting the measure of the excise to gross I 
earnings of the company in the production of elec¬ 
tric power. This we may not do.” 


So the Board is now asked to write into the statuie a 
provision imposing a tax at the rate prescribed by section 
-17-1701 on one part of the bank’s income, and at the (-ate 
prescribed by section 47-1703 on the other part. The stajute 
does not contemplate such segregation. The imposition of 
the tax depends upon the character of the bank to be ta^ed, 
not upon the nature of the income. 

This Board, in the cases of the seven non-national bajnks 
which were reviewed by the Court of Appeals is District of 
Columbia v. Bank of Commerce and Savings and others, 
Xos. 9S34-40, held that all of the gross earnings of those 
banks were to be taxed at the rate of 4 per cent, prescribed 
by section 47-1703. The Court of Appeals affirmed the de¬ 
cisions of the Board, although it abundantly appeared fitom 
the testimony and the findings of fact that the banks in¬ 
volved transacted a great deal of business other than 
savings-bank business. The law is therefore established 
by this action of the Court of Appeals that if a bank brings 
itself within the meaning of the term “savings bank” as 
used in section 47-1703, all of its income must be taxeq at 
the 4 per cent rate, without segregation or apportionment; 
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;nul in a number of cases recently decided by this Board, in¬ 
volving the tax liability of the same banks for years 
-4-1 subsequent to that involved in the cases referred to, 
the Board followed its former rulings, so affirmed by 
the Court, and held that the entire income of those banks 
were taxable at 4 per cent. 

In Hamilton National Bank v. District of Columbia, No. 
9833, upon a consideration of the character of the business 
done by national banks, which also transacted a great deal 
of business other than that of conducting a savings bank, 
the Court of Appeals said that national banks which have 
interest-bearing savings accounts must be taxed in the 
same manner, i.e., entirely under section 47-1703. 

No method of determining what portion of petitioner’s 
gross earnings has been derived from savings-bank business 
has been suggested or presented to the Board. Neither 
the national nor the State-chartered banks in any manner 
segregate the funds deposited with them in time or savings 
accounts from their other funds. 

The money on deposit in time or savings accounts may 
be used for any purpose for which money in demand ac¬ 
counts may be used. The only legal distinction as to the 
use that may be made of savings deposits is found in 12 
II. S. C. 371 as to national banks, and under a ruling of the 
Comptroller of the Currency as to other banks in the Dis¬ 
trict, by which banks are restricted in making loans secured 
by real estate to an amount not in excess of either capital 
plus surplus, or sixty per cent of the amount of savings 
deposits, whichever is greater. Where the capital plus 
surplus equals or exceeds sixty per cent of the savings de¬ 
posits, the savings deposits have no effect at all on the 
ability of the bank to make real estate loans. Where sixty 
per cent of the savings accounts exceeds the total of capital 
plus surplus, and the real-estate loans exceed the total of 
the capital and surplus, it is impossible to determine what 






portion of so much of the real-estate loans as do hot 
42 exceed capital plus surplus was made from ijhe 
savings-account deposits, as distinguished from other 
tunds, although it could possibly be assumed that the Ex¬ 
cess of real-estate loans over capital plus surplus was made 
from savings accounts. This would result in different 
modes of taxation of similar banks having dissimilar capijal 
structures. 

It is conceivable that some method could be devised 
whereby an approximately correct apportionment could jbe 
made, but that would not alter the conclusion of the Boajrd 
that apportionment is not permissible under the statute ajul 
the decisions of the Court of Appeals. 

I 

I 

Lawrxce Koenigsberger, 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals forj 
the District of Columbia. | 

42 PLAINTIFF’S EXHIBIT NO. 14 I 

Filed Nov. 16, 1951. Harry M. Hull, Clerk. 

Percentage of Savings Deposits to Total Deposits 
The Washington Loan and Trust Company 

I 

I 

Percentage |of 
Total Total Savings Saving s 

Deposits Deposits to Total 

June 30, 1946.$52,410,112.00 $14,981,783.00 28.59^ 
June 30, 1947. 49,976,855.00 15,691,819.00 31.40^ 

June 30, 1948. 46,133,562.00 14,428,033.00 31.27^ 
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Bank of Commerce and Savings 


June 30, 

1946. $13,994,036.00 

$ 4,326,738.00 

30.92% 

June 30, 

1947. 13,395,280.00 

4,808,364.00 

35.90% 

June 30, 

1948. 13,269,768.00 

4,729,184.00 

35.64% 



Security Savings and Commercial 


June 

30, 

1946. $27,024,079.00 

$ 6,993,071.00 

25.88% 

June 

30, 

1947. 26,294,660.00 

6,915,768.00 

26.30% 

June 30, 

1948. 25,362,590.00 

6,561,766.00 

25.87% 



McLachlen Banking Corporation 


June 30, 

1946. $21,297,396.00 

$ 6,562,866.00 

30.82% 

June 

30, 

1947. 19,S76,009.00 

6,853,036.00 

34.53% 

June 

30, 

1948. 18,575,538.00 

6,304,199.00 

33.94% 

44 


Second National Bank 


June 

30, 

1946. $30,S70,052.00 

$ 9,112,284.00 

29.52% 

June 

30, 

1947. 29,925,571.00 

9,306,863.00 

31.10% 

June 30, 

1948. 29,502,323.00 

8,967,083.00 

30.39% 



Lincoln National Bank 


June 

30, 

1946. $35,399,116.00 

$ 8,934,576.00 

25.24% 

June 

30, 

1947. 33,S91,S29.00 

S,925,594.00 

26.34% 

June 30, 

1948. 32,937,918.00 

8,379,658.00 

25.44% 



National Metropolitan Bank 


June 

30, 

1946. $63,506,983.00 

$ 7,704,660.00 

12.13% 

June 

30, 

1947. 57,536,474.00 

8,133,827.00 

14.14 % 

June 

30, 

1948. 55,797,002.00 

7,639,230.00 

13.69% 



Hamilton National Bank 


June 

30, 

1946.100,154,975.00 

$21,902,096.00 

21.87% 

June 

30, 

1947. S6,812,553.00 

23,328,727.00 

26.87% 

June 

30, 

1948. 87,905,150.00 

22,215,985.00 

25 27% 



“Memo: With reference to plaintiff’s Exhibit No. 1, letter 
of Sept. 28, 1929, is identical to 12 other letters }n- 
cluded in Exhibit No. 1 covering period from Sept. £8, 
1929 to Sept. 25, 1935.” 

DEFENDANT’S EXHIBIT NO. 1 


* * * # # 


The Washington Loan and Trust Company 

WASHINGTON, D. C.-1 

I 

December 12, 1946. 

i 

I 

Assessor of Taxes, D. C. 

District Building, 

Washington, D. C. 

Dear Sir: 

i 

I 

| 

We enclose herewith schedule reflecting taxable grobs 
earnings of this Company from July 1, 1944 to June 30, 
1945. We also enclose return of gross earnings for tie 
period July 1, 1945 to June 30, 1946, accompanied by a / 
statement showing such earnings in detail. / 

We should be obliged if you would kindly make assess-) 
ment for the fiscal year 1947 as soon as practicable as this' 
Company desires to pay the first half thereof during tljie! 

current calendar year. j 

I 

Very truly yours, \ ^ 

l / 

Ralph Endicott, 

Treasurer. 

i 



Personal Tax Division. Received Dec. 16, 1946 Office As¬ 
sessor, D. C. 

RE:H 

encs. 


3 DEFENDANT’S EXHIBIT NO. 3 

Filed Nov. 14, 1951. Harry M. Hull, Clerk. 

« 

September 27, 1929. 

To Collector of Taxes for the District of Columbia, 
District Building, 

Washington, D. C. 


This bank has before it bill rendered by you demanding 
from it $29,563.42, as due by September 30, 1929, for taxes 
for the first half of the year ending June 30,1930. 

The amount of said bill is erroneous in that included 
therein are earnings to the amount of $192,201.40, which 
arose solely and exclusively out of savings business, to 
which amount, without deducting interest paid to deposi¬ 
tors, the rate of 6% has been applied. 

Under the law (Section 7, Act of Congress approved July 
1, 1902, as amended) there should be deducted from gross 
earnings on savings the amount paid as interest to savings 
depositors and a rate of 4% applied to the amount thus 
found. 

The total gross earnings of this bank for the year ended 
June 30, 1929, as shown by its return, were $985,447.28. 

Gross earnings on savings, as above stated, were $192,- 
201.40. 
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i 


Interest paid to savings depositors was $120,173.38. 

Deducting gross earnings on savings from total gifoss 
earnings leaves $793,245.88, taxable at 6%, or $47,5941.75, 
as the amount of tax at 6%. 

Deducting interest paid to savings depositors from gross 
earnings on savings leaves $72,028.02, taxable at 4%, or 
$2,881.12, as the amount of tax at 4%. j 

Total tax at 6% and 4% $50,475.87. 

One-half due September 30, 1929, $25,237.94. 

The bank hereby formally notifies you that it now de¬ 
clines to recognize as correct the total tax for the year 1929- 
30 as set out in said bill and declines to pay the amount of 
taxes for the first half of said year as demanded by siaid 
bill, and hereby tenders the sum of $25,237.94 as the full 
amount of tax due and payable as of September 30. 1929, 
for said first half on its taxable gross earnings for the y^ar 
ended June 30, 1929, and respectfully demands of the C|ol- 
leetor of Taxes receipt for the amount of the check en¬ 
closed as payment in full of the installment due as of Sept¬ 
ember 30, 1929. 

i 

] 

Very respectfully, j 

i 

I 

1 

President.! 

i 

! 

September 28, 1929.! 

j 

The Collector of Taxes for the District of Columbia, 
District Building, 

Washington, D. C. 

I 

I 

Sir: i 

i 

i 

j 

j 

This will acknowledge receipt of your letter of Septeih- 
ber 2S, 1929, returning to us our check for $25,237.94, whitjh 

i 

I 

I 

I 

I 
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we enclosed to you with our letter of September 27, 1929. 
which said sum was unconditionally tendered to you by this 
bank as the full amount of tax legally due and payable by 
it for the first half of the year 1929-1930 on its taxable gross 
earnings for the year ended June 30, 1929. 

In your letter you state that the amount of said check 
being less than the amount called for bv the bill rendered to 
this bank, the same is rejected, and you therein formally 
notify us that unless the full amount of said bill for the 
first half of 1930 is paid on or before September 30, 1929, 
there will be added thereto a penalty of l r /c per month as 
provided by law and that you will immediately employ the 
means which the law affords in the collection of personal 
taxes by distraint of sufficient goods and chattels found 
within the District of Columbia and belonging to it to 
satisfy said claim and the costs that may accrue. Further 
you call our attention to the fact that the law gives you 
authority, for want of such goods and chattels, to levy upon 
and sell at auction the estate and interest of this bank in 
real estate in the District of Columbia, and formally de¬ 
clare that you will exercise said authority if the tax is not 
paid as demanded. 

This bank denies that it owes the amount demanded by 
you, or any sum in excess of $25,237.94, for the first half 
of the year 1929-1930, heretofore tendered to and refused 
by you, and protests against the said sum demanded by you 
as being unlawful. However, in view of the fact that it is 
without lawful means of preventing the levy of said penalty 
and your threatened seizure of its goods and chattels, and as 
such seizure would cause it serious embarrassment, it 
hereby, under the duress of the threatened penalty and of 
your threatened invasion of its private property rights, and 
solely to prevent such penalty and such seizure of its goods 
and chattels, now remits to you herewith, under denial of, 
and protest against, your right to demand or receive the 
same, the sum of $29,563.42, and warns you that you will 
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accept the same at your peril, and that it will institute 
judicial proceedings for the purpose of recovering $4,325[48, 
the amount demanded by, and paid under duress to, you as 
Collector of Taxes for the District of Columbia in excjess 
of the sum for which this bank is justly liable under the 
law, unless the same is refunded without such proceedings. 
And it further notifies you that in making this paymjent 
under the duress and imposition of the threats aforesaid, 
it does not waive any of its rights of action against you, 
personally or officially, for your said actions in the premises. 

Very respectfully, 

i 

President). 

| 

i 

September 30, 192!j) 

To the Commissioners of the District of Columbia 
Gentlemen: I 

j 

The Washington Loan and Trust Company herewith En¬ 
closes copies of letters which it has delivered to the Cjol- 
lector of Taxes for the District of Columbia, to whom it lias 
paid under duress for the use of the District of Columbia, 
as stated in the letter of September 28, 1929, the sum)of 
$29,363.42, being $4,325.48 in excess of the amount to which 
the District of Columbia is entitled for personal taxes fr<j>m 
this bank for the first half of the vear 1929-1930, and herelbv 
notifies you that unless the said sum of $4,325.48 is re- 
funded to this bank, it will institute judicial proceedings 
to recover said sum as having been unlawfully demanded, 
exacted and received, and paid by this bank under the duress 
of threatened penalty and seizure of its property. 

I 

I 

I 

President. 


I 

I 


Very respectfully, 
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DEFENDANT’S EXHIBIT NO. S 


Aug. 23, 1930 

Filed Nov. 14, 1951. Harry M. Hull, Clerk. 

To: The Commissioners 

In re: Appeals in the bank tax cases. 

Report: 

For the fiscal year ended June 30, 1943, the Hamilton 
National Bank and all other national banks and trust com¬ 
panies in the District of Columbia were taxed upon their 
gross earnings under Sec. 47-1701 D. C. (’ode 1940, at the 
rate of (>'7 thereon as provided by law. Under that statute, 
national banks and trust companies had always been taxed 
on the same basis. On November 30, 1944, after the notice 
of assessment for the fiscal year 1943 had been received 
by the Hamilton National Bank, it filed a petition with the 
Board of Tax Appeals for the District of Columbia (Docket 
No. 837) claiming principally that the Assessor erred in 
refusing to allow the bank to deduct from its gross earnings 
amounts paid by it as interest on savings deposits. The 
only provision of law, however, permitting the deduction 
of such interest is contained in Sec. 47-1703 I). C. Code 1940, 
second paragraph, applicable to taxation of incorporated 
savings banks which provides that such savings banks shall 
be taxed on their gross earnings, less the amount paid as 
interest to their depositors, at the rate of Y/c. The Hamil¬ 
ton National Bank made no contention in that appeal that 
it was entitled to the 4% rate under Sec. 47-1703. 

The Assessment made against the Hamilton National 
Bank referred to above, was affirmed by the Board of Tax 
Appeals. The bank petitioned for review of the decision 
bv the United States Court of Appeals for the District 
of Columbia Circuit, which Court reversed the Board on the 
ground that the taxation of national banks under Sec. 47- 







1701 at the rate of 6 ( /c without permitting the deduction of 
interest paid to depositors and the taxation of so-called 
4 4 state ” banks as incorporated savings banks under $ec. 
47-1703 at a rate of 4% after deduction of interest paid to 
depositors, constituted a discrimination against national 
banks. Hamilton National Bank v. District of Columbia f 
81 U. S. App. I). C. 200, 156 F. 2d 843. The Court statbd: 

“* # * The decision of the Board in this case 
will be reversed and the case remanded, with in¬ 
structions to cancel the present assessment unless 
the tax Assessor, upon a reexamination of the en¬ 
tire subject of taxing banks under these statutes, 
removes the discriminations presently existing, in 
which latter event the validity of his further pro¬ 
posals may be considered.” 

As a result of the aforesaid decision of the United States 
Court of Appeals, and an exhaustive opinion of this office 
on the subject of taxation of banks, approved by the Com¬ 
missioners in material part October 22, 1946, the Assessor 
thoroughly reexamined the status of all of the banks in fhV 
District of Columbia with respect to taxation and concluded 
that there is no bank in the District properly ela ssifi^ble 
as an “incorporated savings bank,” and proceeded accord¬ 
ingly to apply to all banks including the so-called “state” 
banks the provisions of Sec. 47-1701, D. C. Code 1940, be¬ 
ginning with the fiscal year 1945, about which the Hamilton 
National Bank had complained. The Board of Tax Appeals, 
however, reversed the action of the Assessor with respect 
to the “slate” banks, and held them to be taxable untler 
Sec. 47-1703 at the lower rate and with the advantage! of 
deducting from their gross earnings interest paid to thjeir 
depositors. After such action the Board, after hearing Evi¬ 
dence and argument with respect to the Hamilton National 
Bank, determined that it was still taxable under Sec. [17- 
1701 at the higher rate of tax. 


All cases went to the Court of Appeals. That Court 
reversed the Board’s decision with respect to the Hamilton 
National Bank and affirmed its decisions as to the “state’’ 
hanks. Hamilton National Bank v. District of Columbia, 

B. T. C. -U. S. App. D. C. -, 176 F. 2d 624. The 

Court stated in its opinion that “it is the Board of Tax 
Appeals and not the Congress which has discriminated 
against national banks” and that under the ruling of the 
Board of Tax Appeals then before the Court, the assessing 
officials of the District were required to classify “state” 
banks as incorporated savings banks taxable at the favor¬ 
able rate of Sec. 47-1703, and were required to classify 
national banks as not being incorporated savings banks and 
therefore taxable at the higher rate of Sec. 47-1701. All 
cases before the Court of Appeals in the second Hamilton 
National Bank case involved the fiscal year 1945. The Court 
stated in concluding its opinion (Judge Edgerton dissent¬ 
ing) : 

“So long as the taxing authorities of the District 
of Columbia classify as ‘incorporated savings 
banks’ the state-chartered commercial banking 
institutions which have interest-bearing savings 
deposits, and impose upon them the form of taxa¬ 
tion set up in § 1703, the national banks in the Dis¬ 
trict which have interest-bearing savings deposits 

must be classified and taxed in the same manner. 

# # # *» 

The Assessor, through the Board of Personal Tax Ap¬ 
praisers, pursuant to law, and in accordance with his deter¬ 
mination that there were no incorporated saving banks in 
the District, consistently, since the fiscal year 1945, has 
classified all banks and trust companies in the District for 
taxation as “national banks”, “trust companies” and “ail 
other incorporated banks” and has taxed them under Sec. 
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47-1701 to and including the fiscal year 1950 just endjed. 
In spite of the fact that in the first opinion of the C»urtjof 
Appeals in which the Court claimed that discrimination 
^Tational banks at 6%, and in spite of the further fact that 
the Assessor followed instructions of the Court by making 
'[existed in taxing so-called savings banks at 4 % and tjhe 
a study of the bank situation and removed the discrimina¬ 
tion by taxing all banks at the rate of 6% and on the sa:|ne 
basis, the Board of Tax Appeals reversed the Assessor apd 
recreated the discrimination which the Court condemned 
in its first opinion. There is no question that the evidence 
in the cases clearlv shows that all banks in the District 
of Columbia were doing a general banking business, apd, 
therefore, should be taxed on the same basis. Attention 
is called to the fact that Sec. 1701 relating to national banlys 
trust companies and other incorporated banks was origin¬ 
ally enacted in 1902 and was re-enacted by the Congress jin 
1939. The effect of the decisions of the Board of Tax Ap¬ 
peals is to annul Sec. 1701 which provides for the taxation 
of national banks, trust companies and other incorporated 
banks at the rate of 6% without deduction of interest to 
the depositors. 

All of the banks and trust companies appealed to tljie 
Board of Tax Appeals from the assessments, except as jo 
some years where the banks had decided either not to ap ¬ 
peal or had failed to comply with the jurisdictional require¬ 
ments for appeals to the Board. All cases were tried before 
the Member Sole of the Board of Tax Appeals. Every cop- 
ceivable legal argument was advanced and urged by counsel 
for the District in their efforts to have the Board uphold 
the assessments. It was forcefully pointed out to the Meip- 
ber Sole of the Board of Tax Appeals that it was not the 
assessing authorities of the District but, as the Court eff 
Appeals pointed out, the Board of Tax Appeals which had 
discriminated against national banks and which the Court 
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of Appeals had so strongly condemned. Exhaustive briefs 
were filed with the Board by attorneys for many of the 
banks and bv attorneys for the District of Columbia. Not- 
withstanding the foregoing the Board of Tax Appeals, on 
May S, 1950, entered Findings of Fact and Conclusions of 
Law in five of the so-called “state” bank cases to the effect 
that they were, in each case “a savings bank” taxable 
under Sec. 47-1703 at the lower rate of tax. Efforts were 
made by counsel for the District, by proper motions, to 
have the decisions in said cases withheld until the other 
cases were decided. The decisions, however, were filed by 
the Board on August 16, 1950, authorizing refunds of taxes 
to those five banks amounting to a total of $121,174.32. 

Prior to the entry of the decisions in the five bank cases 
referred to above, the Hamilton National Bank urged, 
before the Member Sole of the Board of Tax Appeals, that 
under a reasonable interpretation of the decision of the 
Court of Appeals on the bank’s second appeal (176 F. 2d 
624) the Court, contemplated the taxation of the gross earn¬ 
ings of its (the Hamilton National Bank’s) savings bank 
business under Sec. 47-1703, and its non-savings bank busi¬ 
ness under Sec. 47-1701 so long as other banks were treated 
likewise. Counsel for the District, after thorough con¬ 
sideration of the aforesaid suggestion by Hamilton National 
Bank, and after several conferences with respect thereto 
with the Assessor and his assistant in charge of the matter, 
agreed that such a construction of the two ambiguous statu¬ 
tory provisions was possible under the Court's opinion and 
accordingly acquiesced in the interpretation suggested to 
the Member Sole of the Board of Tax Appeals by counsel 
for the Hamilton National Bank. Notwithstanding this, 
the Board of Tax Appeals on August 17,1950, filed Findings 
of Fact and Conclusions of Law in all of the national bank 
cases involved holding them to be taxable entirely under 
Sec. 47-1703 and thus classifying national banks for taxa- 
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tion the same as “incorporated savings banks.” The 
amount of refunds due the various national banks underj the 
Board’s Conclusions of Law are now being computed. The 
total amount of refunds to national banks and one sfate 
bank under the Board’s decision will be approximately 
.$494,216.51. 

The Board of Tax Appeals has not entered any Findings 
of Fact or Conclusions of Law with respect to the varilous 
trust companies which have filed appeals to it from gifoss 
earnings tax assessments on the same grounds urged by the 
national banks and the state banks. It is obvious, hbw- 
ever, that the Board of Tax Appeals has marked the coujrse 
for taxation of all banks and trust companies in the Dis¬ 
trict under the provisions of Sec. 47-1703 and that 1 no 
bank or trust company will be taxable under Sec. 47-1701 
henceforth if the Board’s decisions become final. "The 
amount of refunds payable to the various trust companies 
under the Board’s Conclusions of Law—assuming that s^icli 
conclusions will be the same as those made with respect 
to national banks and state banks—will be approximately 
$221,069.43. 

The total amount of refunds for all banks and trust cbm- 

I 

panics is approximately $836,460.26 (see detailed schedule 
attached). 

The time within which the District may seasonably appeal 
from the five decisions of the Board entered August |16, 
1950, will expire on September 15, 1950 (I). C. Code 19U-0, 
Sec. 47-2404). In the first opinion of the Court of Appeals 
in the Hamilton National Bank case, supra, the Court said 
that the “interests of all the banks are involved” with 
respect to their classification for taxation under the statuses 
involved. It is, therefore, obvious that if the decisions! in 
the five state bank cases are appealed, all of the remaining 
bank and trust company cases will have to be appealed. 
Such appeals would be very costly to the District of (To- 


i 


i 


I 
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Inmbla because of the voluminous records which would have 
to be printed as well as the cost of the briefs to be filed. 
The possibility of such appeals resulting in favor of the 
District of Columbia by reversal of the Board of Tax Ap¬ 
peals is extremely remote. It was, of course, within the 
power of the Court of Appeals to remedy the discrimina¬ 
tions by the Board of Tax Appeals in these bank tax cases 
when it had the Board’s discriminatory decisions before it 
on the second appeal of the Hamilton National Bank and 
the seven state banks, decided March 28, 1949. A petition 
for rehearing in that case filed by counsel for the District 
of Columbia requesting the Court to clarify its decision was 
denied. We are left with the firm conviction that the Court 
of Appeals would not reverse itself and exercise its power 
to correct the action of the Board of Tax Appeals, and that 
appeals in the various bank and trust company cases would 
not only be futile but would be throwing good money after 
bad. 


Recommendation : 

In view of the foregoing it is recommended that the bank 
tax cases referred to above be not appealed by the District 
of Columbia. 


Vernon E. West, 

Vernon E. West, 

Corporation Counsel, D. C. 

Edward A. Dent, 

Assessor, D. C. 

Approved by the Commissioners of the District of Co¬ 
lumbia sitting as a Board August 29, 1950. 


G. A. Turner, Secretary. 




Approximate Refunds of Gross Earnings Taxes Pursuant 
to Decisions of Board of Tax Appeals 

National Banks 

Aiiacostia National Bank 

. 

Docket Nos. Fiscal Years Refunds 

1005 1946 $ 3,461.71 

1006 1947 6,388.75 

1065 1948 5,711.63 

1123 1949 6,752.82 $ 22,314.91 

Columbia National Bank | 

1016 1946 2,220.14 

1017 1947 3,515.98 

1022 194S 2,409.67 8,145.79 

Hamilton National Bank 

1020 1946 19,152.57 j 

1021 1947 25,121.64 

1060 1948 25,742.86 70,017.07 

_ 

Liberty National Bank 

999 1946 9,444.36 

1063 1948 11,311.69 

1140 1949 13,607.70 34,363.75 

_ 

Lincoln National Bank 

1075 1948 (14) 6,116.58 

1130 1949 14,172.85 20,289.43 



1074 

1129 


National Capital Bank 

1948 5,436.74 

1949 6,375.73 


11,812.47 
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National Metropolitan Bank 


1070 

1948(14) 

5,290.24 

5,290.24 


Riggs 

National Bank 


1014 

1946 

35,280.87 


1015 

1947 

36,596.29 


1064 

1948 

44,798.08 


1122 

1949 

56,291.50 


1207 

1950 

65,783.21 

238,749.95 


Second National Bank 


914 

1946 

9,373.26 


1059 

« 1948 

13,564.95 


1124 

1949 

16,137.76 

39,075.97 




$450,059.58 


Trust Companies 

American Security & Trust Company 


Docket Nos. Fiscal Years Refunds 


1066 

194S 

$ 41,594.60 

$ 41,594.60 


Munsey 

Trust Company 


1058 

1948 

5,294.26 


1132 

1949 

5,469.58 

10,763.84 


National Savings & Trust Company 

1018 

1946 

19,906.90 



1947 

22,630.98 


1069 

1948 

20,647.94 


1131 

1949 

23,024.94 

86,210.76 


Union 

Trust Company 


1019 

1947 

11,483.10 


1072 

194S 

18,735.00 


1119 

1949 

31,603.72 

61,821.S2 
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Washington Loan & Trust Company 


1073 

1948 

20,678.41 20,678.41 



$221,069.43 


Other 

Incorporated Banks 

Docket Nos. 

Fiscal Y 

ears Refunds 


Bank of Commerce & Savings 

988 

1946 

$ 5,021.59 

989 

1947 

6,916.15 

1051 

1948 

6,675.72 $ 18,613.46 


Citizens Bank of Washington 

1001 

1946 

12,838.49 

1002 

1947 

13,527.71 

1108 

1948 

17,790.73 44,156.93 


City Bank 


1009 

1946 

10,473.36 


1010 

1947 

11,695.82 


1067 

1948 

15,469.58 

37,638.76 


Industrial Bank of Washington 


1011 

1946 

2,425.94 

1012 


1,386.73 3,S12.64 


McLachlen Banking Corporation 

1003 

1946 

6,267.58 

1004 

1947 

8,795.28 

1054 

1948 

7,890.76 

1171 

1949 

8,553.36 31,506.98 
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Security Savings & Commercial Bank 


1007 

1946 

$ S,350.66 


1008 

1947 

9,087.45 


106S 

1948 

12,164.34 

$ 29,602.45 




$165,331.25 


Summary 


National Banks.$450,059.58 

Trust Companies . 221,069.43 

Other Incorporated Banks.... 165,331.25 


Total .$836,460.26 


125 Findings of Fact 

The Court finds the following facts: 

(As to the fiscal year 1947) 

(a) The Assessor of the District of Columbia computed 
the taxable gross earnings of plaintiff for the fiscal year 
ending June 30, 1946, to be $749,098.76 and assessed a tax 
thereon at 6%, amounting to $44,945.92, for the fiscal year 
1947. The tax so assessed was paid in two equal install¬ 
ments on December 31, 1946, and March 31, 1947, respec¬ 
tively. 

(]^) During the fiscal year ending June 30, 1946, plaintiff 
paid the sum of $116,190.60 to savings depositors on savings 
account balances, as disclosed by the return filed by plaintiff. 
The Assessor disallowed a deduction from gross earnings 
for the interest paid on savings accounts although such 
deduction had been claimed in the return of plaintiff. 

(As to the fiscal year 1949) 

(c) The Assessor of the District of Columbia computed 
the taxable gross earnings of plaintiff for the fiscal year 








ending June 30, 1948, to be $879,734.14, and assessed a thx 
thereon at 6%, amounting to $52,784.04 for the fiscal ye^i 
1949. The tax so assessed was paid in two equal install¬ 
ments on September 29, 1948, and March 30, 1949, respec¬ 
tively. 

126 (d) During the fiscal year ending June 30, 194^, 

plaintiff paid the sum of $129,619.92 to savings de¬ 
positors on savings account balances, as disclosed by tl)e 
return filed by plaintiff. The Assessor disallowed a deduc¬ 
tion from gross earnings for the interest paid on savings 
accounts although such deduction had been claimed in tile 
return of plaintiff. 

(As to both fiscal years) 

(e) Plaintiff filed returns, received tax bills, and had 
correspondence with taxing officials of the District of Cd- 
lumbia, as set forth in the exhibits to the complaint and pi 
those allegations of the complaint which have been ad¬ 
mitted in defendant’s answer. 

(f) During the period July 1, 1945, to June 30, 1946, anld 
the period July 1, 1947, to June 30, 1948, plaintiff was en¬ 
gaged in a general banking business (including the business 
of receiving savings deposits upon which it paid interest t|o 
the depositors) similar in character to the general bank ink 
business done by National banks and other state chartered 
banks doing business in the District of Columbia for the 
fiscal periods involved, with certain minor exceptions. 

(g) The total deposits with plaintiff on the dates herein¬ 
after set forth and the proportions thereof which were sav¬ 
ings deposits are as follows: 


Total 

Deposits 

June 30, 1946.$52,410,112.00 
June 30, 1948. 46,133,562.00 


Percentage 
Total Savings of Savings 

Deposits to Total 

$14,9S1,7S3.00 2S.59% 

14,428,033.00 31.27% 
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(h) Pending negotiations between the District of Co¬ 
lumbia Bankers Association and the taxing authorities as to 

the form of returns to be filed by banks, plaintiff was 
127 allowed an extension to January 15, 1947, for pay¬ 
ment of one-half of the tax assessed for the fiscal year 
1947, interest and penalties for late payment of said 
amounts being waived by the Commissioners of the Dis¬ 
trict of Columbia provided said payment was made not 
later than January 15, 1947. 

(i) Each year from September, 1929 through September, 
1935, defendant’s Collector of Taxes sent written demands 
to plaintiff stating that penalties would be assessed and 
plaintiff’s property would be distrained and sold if plaintiff 
failed to pay the full amounts assessed on plaintiff’s gross 
earnings for those years. Plaintiff’s Vice President, Ralph 
Endicott, knew of these threats and had them in mind when 
he decided to pay and did pay the full amounts assessed 
for said fiscal years 1947 and 1949 under written protest. 

(j) Plaintiff has withdrawn its claim for both fiscal years 
that the Assessor erroneouslv failed to exclude the follow- 
ing items shown by Exhibits D and F attached to plaintiff’s 
complaint: 

1947 1949 

Operating expenses 

office building. $87,490.09 $95,496.67 

Capital gains .. 25,589.47 2,686.75 

(k) The payments above set forth in Paragraphs (a) and 
(c) resulted in overpayments for the fiscal years 1947 and 
1949, computing the taxes at the correct rate of 4% and 
deducting interest paid to savings depositors under Sec¬ 
tion 47-1703, D. C. Code, 1940 Edition, as follows: 

Fiscal Year 1947 

$44,945.92 


Tax assessed and paid 
Gross Earnings. 


$749,098.76 




Less interest paid on savings ac¬ 
counts . 116,190.60 


i 


Tax at 4% on.$632,908.18 


12S Fiscal Year 1949 

Tax assessed and paid. 

Gross earnings .$879,734.14 

Less interest paid on savings ac¬ 
counts . 129,619.92 


Tax at 4% on.$750,114.22 


i 



i 

- 

i 


$19,629.59 


$52,784'04 


30,004(57 


$22,779(47 

Overpayment for fiscal year 1947.. $19,629)59 

Overpayment for fiscal year 1949... 22,779(47 


Total overpayment. $42,409^06 

Said overpayments were made by plaintiff to defendant 
involuntarily, under compulsion and duress, to avoid penal¬ 
ties described by law for non-payment thereof and to avoid 
collection by distraint. 

I 

Conclusions of Laic 

1. The defendant’s claim that plaintiff failed to exhaust 
its administrative remedies is without merit. 

2. The questioned taxes were paid by plaintiff involun¬ 
tarily and plaintiff is entitled to the relief prayed. 

3. Upon the pleadings and evidence plaintiff is entitled 
to recover from the defendant the amounts of said over¬ 
payments, namely, $19,629.59 for the fiscal year 1947, aijd 
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$22,779.47 for the fiscal year 1949, a total of $42,409.06, with 
interest thereon at 6% per annum until paid. 

Judgment 

Wherefore, it is Adjudged, Ordered, and Decreed this 
9th day of July, 1951, that the plaintiff, The Washington 
Loan and Trust Company, recover from the defendant, the 
District of Columbia, the sum of $42,409.06, with interest 
thereon at 6% per annum, on $9,814.79 from December 31, 
1946, the date of payment of the first half of the 
129 tax assessed for the fiscal year 1947, on $9,814.80 
from March 31, 1947, the date of payment of the 
second half of the tax assessed for the fiscal year 1947, on 
$11,389.73 from September 29, 1948, the date of payment 
of the first half of the tax assessed for the fiscal year 1949, 
and on $11,389.74 from March 30, 1949, the date of payment 
of the second half of the tax assessed for the fiscal year 
1949, until paid. 

#**##•*•• 

132 Order Denying Defendant's Motion to Amend 
Findings of Fact and Partially Amending 

Judgment 

Upon consideration of the defendant’s motion to amend 
findings of fact and judgment heretofore filed herein, the 
points and authorities filed in support thereof and in op¬ 
position thereto, and the matter having been heard in open 
court, it is this 18th day of October, 1951, 

Adjudged, Ordered and Decreed that defendant’s motion 
to amend the findings of fact be, and the same is, hereby 
denied but that the judgment entered herein on July 9, 
1951, be, and it is hereby, modified to read as follows: 

t( Judgment 

Wherefore, it is Adjudged, Ordered, and De¬ 
creed this 9th day of July, 1951, that the plaintiff, 
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The Washington Loan and Trust Company, recover 
from the defendant, the District of Columbia, the 
sum of $42,409.06, with interest thereon at 4% per 
annum, on $9,814.79 from December 31, 1946, the 
date of payment of the first half of the tax as¬ 
sessed for the fiscal year 1947, on $9,814.80 from 
March 31, 1947, the date of payment of the second 
half of the tax assessed for the fiscal year 1947, on 
$11,389.73 from September 29, 1948, the date of 
payment of the first half of the tax assessed for 
the fiscal year 1949, and on $11,389.74 from March 
30, 1949, the date of payment of the second half of 
the tax assessed for the fiscal year 1949, until 
paid.”, 

133 and, except as above stated, defendant’s motion 
to amend judgment is denied. 

F. Dickinson Letts 
F. Dickinson Letts, 

Judge. 
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QUESTIONS PRESENTED 

The principal question presented is whether or not the 
payments of taxes in question were made “involuntarily” 
and may, therefore, be recovered back by the taxpayers. 

Another question is whether or not appellees exhausted 
their statutory administrative remedies before filing suit 
in Court. 

The last question presented is whether or not the lower 
court was in error in allowing interest for any period prior 
to the date judgment was entered. 
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District of Columbia, Appellant, 

v. 

American Security & Trust Co., No. 11263 
Washington Loan & Trust Co., No. 11264 

Appellees j. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

I 

The judgment of the District Court in each case ivas 
entered July 9, 1951 (App. 150, 251). On October IS, 1^51, 
the District Court entered an order in each case denying 
the appellant’s (defendant below) motion to amend the 
findings of fact but modifying the judgments to the extjent 
of changing the rate of interest (App. 155, 251, 252). On 
November 13, 1951, the District of Columbia filed a notice 
of appeal in each case (No. 11263, R. 343; No. 11264; R. 
134). This Court has jurisdiction under Title 2S, Uj S. 
Code (Revised), Sec. 1291. 
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PRELIMINARY STATEMENT 

By order of this Court entered January 3, 1952, the Dis¬ 
trict of Columbia, as appellant in each of these cases, was 
granted leave to file a consolidated brief and a consolidated 
joint appendix. 

Certain facts arc common to both cases. For the most 
part the argument of the District of Columbia on the prin¬ 
cipal issue presented in each appeal, i. e., whether or not 
the taxes involved were paid “involuntarily”, is the same in 
each case. 


STATEMENT OF THE CASE 
Facts Common to Both Cases 

Each appellee (plaintiff below) was organized under 
laws in effect in the District of Columbia and each has its 
principal place of business in the District of Columbia 
(App. 1, 156). The court below found as facts that during 
the years involved each appellee was engaged “in a gen¬ 
eral banking business” (App. 14S, 24S). 

Each appellee filed a complaint in the lower court alleg¬ 
ing, inter alia, that certain District gross earnings taxes 
paid by each respectively were paid “involuntarily” (App. 
3,157). The District of Columbia (defendant below in each 
case) filed a motion to dismiss the complaint in each case 
(App. 48, 170), and the motions were denied by an order 
of the lower court (Judge Matthews) dated June 21, 1950 
(App. 48, Tr. 324). Judge Matthews wrote a memorandum 
opinion in which she concluded, inter alia, that “The Court 
is of the opinion that under the circumstances it cannot 
fairlv be said that the taxes were voluntarily paid” (App. 
47).' 

After denial of the motions to dismiss, the cases were 
separately tried on the merits before Judge Letts (App. 57, 
96, 176, 200). The case of the Washington Loan and Trust 
Company was first tried in the lower court and some of the 
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evidence which was adduced therein was incorporated by 
stipulation into the record in the case of the American 
Security and Trust Company (App. 85, 95, 192, 200). j 

Facts Relating to the Washington Loan and Trust Company 

Certain facts were stipulated by the parties at the pre¬ 
trial proceedings (App. 172). The pertinent portions! of 
stipulated facts are as follows: 

Taxes for two fiscal years were involved, viz., 1947 ijmd 
1949. | 

The facts relating to the fiscal year 1947 disclosed that, 
based on the return filed by the Washington Loan and Trust 
Company (hereinafter called “Washington Loan”), the 
Assessor of the District of Columbia computed the taxable 
gross earnings of Washington Loan for the fiscal y^ar 
ending June 30, 1946, to be $749,09S.76, and assessed a tjax 
thereon at 6 percent, amounting to $44,945.92. The taxi so 
assessed was paid in two equal installments on December 
31, 1946, and March 31, 1947, respectively (App. 172). j 

With respect to the fiscal year 1947 Washington Lojan 
was allowed an extension to January 15, 1947, for the p4y- 
ment of one-half of the taxes assessed on its gross earn¬ 
ings for the preceding year, and all interest and penalties 
for late payment thereof were waived by the Commissioners 
of the District of Columbia. Washington Loan paid s<dd 
taxes “* # * beginning December 27, 1946, and did not Re¬ 
quest further extension of time to pay said taxes or waiver 
of interest or penalty for non-payment thereof for any 
period beyond January 15, 1947” (App. 174). 

During the fiscal year ending June 30, 1946, Washington 
Loan paid the sum of $116,190.60 to savings depositors <jm 
savings accounts balances, as disclosed by said return. The 
Assessor disallowed a deduction from gross earnings for 
interest paid on savings accounts although such deduction 
had been claimed in the return of Washington Loan (Apjp. 
172). 
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The stipulated facts with respect to the fiscal year 194.0 
disclosed that based on the return filed by Washington Loan 
the Assessor computed the taxable gross earnings for the 
fiscal year ending June 30, 194S, to be $879,734.14 and as¬ 
sessed a tax thereon at 6 percent amounting to $52,784.04. 
The tax so assessed was paid in two equal installments on 
September 29, 1.94S, and March 30, 1949, respectively (App. 
172). 

During the fiscal year ending June 30, 1948, Washington 
Loan paid the sum of $129,619.92 to savings depositors on 
savings accounts balances, as disclosed by its return. The 
Assessor disallowed a deduction from gross earnings for 
interest paid on savings accounts although such deduction 
had been claimed in the return filed by Washington Loan 
(App. 172). 

The pertinent stipulated facts applicable to both years 
showed that Washington Loan filed returns, received tax 
bills, and had correspondence with the taxing officials of the 
District of Columbia (App. 173). 

No property of Washington Loan was distrained for non¬ 
payment of taxes (App. 174). 

At the pretrial proceedings, Washington Loan amended 
its complaint in such manner that it claimed that the amount 
of overpayment for the fiscal year 1947 was $19,629.59 and 
$22,779.47 for the fiscal year 1949 (App. 175). 

The issues were stipulated to show that Washington 
Loan asserted that said overpayments of taxes were paid 
to the District of Columbia “involuntarily under duress and 
compulsion” and that Washington Loan was entitled to 
recover said overpayments of taxes (App. 175). Washing¬ 
ton Loan further contended that the lower court, in the 
order and opinion overruling the motion of the District to 
dismiss the complaint as amended, decided that the pay¬ 
ments were involuntary based on the facts alleged in the 
complaint as amended and admitted in the answer (App. , 
175, 176). 



On the other hand, the District denied that the payments 
involved were made “involuntarily under duress and com¬ 
pulsion” and denied that Washington Loan had the ribht 
to recover any part of the taxes involved, or that the lower 
court had jurisdiction to grant the relief prayed (App. 
176). 

The District amended its answer to add as a further de¬ 
fense that Washington Loan failed to exhaust its admiijiis- 
trative remedies prior to attempting to invoke the jurisdic¬ 
tion of the court (App. 176). 

The first witness called in behalf of Washington Loan 
was a vice-president of that corporation. He testified tjiat 
he had been employed in various capacities with Washing¬ 
ton Loan for thirty-two years and that from'1927 until [he 
time of trial the tax returns for the company were pre¬ 
pared and filed and the taxes were paid under his supervi¬ 
sion (App. 177). He testified that when the payment for 
the fiscal year 191-7 was made, in December 191-6, it Was 
made “under protest, with a letter of protest attached”. 
He said that the “Hamilton case” had been handed down 
at that time and that the company “did not want to imfcur 
any penalties; * * * did not want our bank to be subject 
to distraint and seizure by the Collector of Taxes of the 
District of Columbia, and from past experience in otljier 
tax matters, * * * felt that” the company “should make ihe 
payment rather than subject ourselves to public embarrass¬ 
ment and levy of penalties” (App. 178). In response I to 
a question of whether Washington Loan was “ever threat¬ 
ened with distraint by the District of Columbia”, it is said 
that he had “personal knowledge of receiving twelve |to 
fifteen letters from the Collector of Taxes, threatening dlis- 
traint and seizure of property ” (App. 178). However, 
those letters covered the period 1929 through 1935 (App. 
178). Counsel for the District objected to the receipt of 
those letters in evidence on the ground that they were prior 
to the tax periods involved in the case and that the only 
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tax years involved were for the fiscal years 1947 and 1949. 
The objection of counsel for the District was overruled and 
the letters were admitted in evidence (App. 178, 179). 

The witness further testified concerning “the other as¬ 
pects of the background under which '* he felt he was “under 
compulsion to pay these taxes” (App. 179, 180). 

One of the typical letters to which the vice president 
referred appears in the appendix on pages 201 and 202. 
That letter was in response to a letter from Washington 
Loan to the Collector (App. 201, 233, 234). Two other 
letters followed the aforementioned two and these further 
letters appear on pages 234-23G of the appendix. 

On cross-examination the vice president admitted that 
during the period from 194G to 1949 the Collector of Taxes 
did not send any letter of similar tenor to the letters of 
1929 through 1935 to Washington Loan; that no one on 
behalf of the District of Columbia during the period 1946 
to 1949 distrained any property belonging to Washington 
Loan for non-payment of taxes; that none of the corres¬ 
pondence during this period between agents for the District 
and Washington Loan said that the Collector of Taxes was 
going to seize any property of Washington Loan or said 
that any steps, by suit or otherwise, were going to be taken 
by the District to enforce the collection of taxes (App. 185 
186). 

The witness further testified that he knew of the opinion 
of this Court in the case of the Hamilton National Bank v. 
District of Columbia 1 (decided June 28, 1946) at the time 
he made the payment of taxes in December 1946 (App. 186). 
He admitted, however, that at the time he made the pay¬ 
ment of taxes in July 1948, he knew there had been no sub¬ 
sequent opinions of this Court involving District taxation 
of banks and trust companies (App. 187). 

The witness acknowledged the fact that insofar as he 
knew, no one in behalf of the trust company requested any 

1 SI U. S. App. D. C. 200, 156 F. 2d S43, cert, denied 33S U. S. S91. 
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waiver of penalties or interest through July 1948 (Ajpp. 
188). 

In response to a question as to whether or not, as a matter 
of fact, with respect to the fiscal year 1947, “not only jvas 
no one in the District of Columbia Government threatenling 
a collection of the taxes by distraint or anything, but i T ou 
and other banks and other trust companies were in com¬ 
plete cooperation with the Assessor of the District of po- 
lumbia with respect to extension of time of your returns 
and so forth,” the witness stated that “We were in coop¬ 
eration with them in this respect” (App. 188, 189). 

Although under the law, returns of gross earnings arc 
due on or before August 1 each year, the vice presidjent 
further testified that the return of Washington Loan for 
the fiscal year 1946 (due on or before August 1, 1946) \k*as 
filed in December 1946, and that no interest or penalty was 
imposed for the late filing (App. 189). 

On recross-examination, this witness conceded that he 
had gotten the letters of 1929 through 1935 out of the fjles 
of Washington Loan only a few days prior to the trial, and 
that he had not seen them since the dates they were writtjen. 
He had not seen them any time during the periods when ^he 
taxes involved were paid (App. 190, 191). 

The first witness called in behalf of the defendant, dis¬ 
trict of Columbia, was the Acting Assessor of the District 
of Columbia. lie testified that he had been employed j by 
the District Government since 1914 with the exception j of 
four years, and that he was employed by the District of 
Columbia Government in the years 1947 through 1949'as 
Assistant Assessor and member of the Board of Personal 
Tax Appraisers, which Board has the duty of assessing 
gross earnings taxes against banks in the District of Co¬ 
lumbia (App. 192, 193). He testified further that in Jijily 
of 1946 the Board of Personal Tax Appraisers was engaged 
in the adoption of a new return form which required mire 
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detailed information than had been given before, “and lit 
cooperation with the Committee on Taxation of the banks 
we did work out a complete new return form, and because 
of the work that we were then engaged in, the filing of re¬ 
turns was delayed’’ (App. 193). 

The Acting Assessor testified that there was nothing on 
the returns of Washington Loan for the years 1947 and 
1949 which led him, as a member of the Board of Personal 
Tax Appraisers, to believe that Washington Loan was 
claiming it was subject to a tax at the rate of 4 rather than 
G percent per annum (App. 194), and that Washington 
Loan, insofar as the rate of tax was concerned, made no 
objection to the assessment. Upon being shown District’s 
Exhibit Xo. 1, a letter from Washington Loan to the 
Assessor dated December 12, 194G, in which the request was 
made that an assessment for the fiscal year 1947 be made 
“as soon as practicable as this Company desires to pay the 
first half thereof during the current calendar year” (App. 
232, 233), the Acting Assessor said that the assessment was 
made on December 23, 1946, and that that assessment was 
one of the taxes which Washington Loan was seeking 
to recover in this action (App. 194, 195). 

On cross-examination the Acting Assessor testified that 
bills for the taxes were sent out (App. 197). He further 
testified that if a request had been made for an extension of 
time for payment of the tax it would have been granted 
but that in this connection, in his opinion, a request for 

a year’s extension would have been unreasonable while a 

* 

three or four months extension would have been granted 
(App. 19S, 199). 

The next witness called in behalf of the District was its 
Collector of Taxes (App. 199). He testified that he had 
been Collector of Taxes since 1940 and during that period 
of time had never distrained any property of any bank or 
trust company in the District for non-payment of taxes; 
that neither he nor any one in his office had ever written any 


letter to any bank or trust company in the District threaten¬ 
ing them with distraint of their property for non-payment 
of taxes; and that he had never received, as Collector! of 
Taxes, any recommendation during the years 1946 through 
1949 from any officer of the District of Columbia or ^he 
District of Columbia Commissioners that he seize any prop¬ 
erty of any bank or trust company in the District of Colom¬ 
bia for non-payment of taxes (App. 200), The testimony 
of the Collector of Taxes in the case of Washington Loan 
was incorporated by agreement into the record in the case 
of the American Security and Trust Company (App. 200). 


Facts Relating to the American Security and Trust Compan^ 

As was the case with respect to Washington Loan, per¬ 
tain facts were stipulated by the parties at the pretrial pro¬ 
ceedings in the case of the American Security and Trjust 
Company (hereinafter called “American Security”) (App. 
♦31). The pertinent portions of the stipulated facts arejas 
follows: 


Taxes for two fiscal years were involved, viz., 194G qnd 
1947. 


The facts relating to the fiscal year 1946 disclosed that 
based upon information reported by American Security on 
its return and amended returns, the Assessor of the District 
of Columbia computed the taxable gross earnings of Ameri¬ 
can Security for the year ending June 30, 1945, to I be 
$1,334,587.27 and assessed a tax thereon at 6 percept, 
amounting to $80,075.24 for the year. The tax so assessed 
was paid in three installments in September 1945, Maijch 
1946 and January 1947. During the year ending June 30, 
1945, as disclosed by said returns, American Security paid 
$221,035 as interest to savings depositors on balances jof 
savings accounts. The Assessor disallowed a deduction for 
said interest paid on savings accounts, although such deduc¬ 
tion had been claimed in the amended returns of American 
Security (App. 51). 
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The facts relating to the fiscal year 1947 disclosed that 
from information reported by American Security on its 
return, the Assessor computed the taxable gross earnings 
of American Security for the year ending June 30, 1946, to 
be $1,210,857.33 and assessed a tax thereon at 6 percent, 
amounting to $72,651.44 for the year. The tax so assessed 
was paid on January 14, 1947 (App. 51). 

During the year ending June 30, 1946, as disclosed by 
said return, American Security paid $256,962.50 as interest 
to savings depositors on balances of savings accounts. The 
Assessor disallowed a deduction for said interest paid on 
savings accounts, although said deduction had been claimed 
in the return of American Security (App. 51, 52). 

The stipulated facts disclosed that American Security 
had correspondence with the taxing officials of the District 
of Columbia (App. 52). 

It was further stipulated that American Security was al¬ 
lowed an extension to January 15, 1947, for payment of the 
last installment of the tax assessed for the fiscal year 1946 
and for payment of one-half of the tax assessed for the 
fiscal year 1947; that all interest and penalties for late pay¬ 
ment of said taxes were waived by the Commissioners of the 
District of Columbia; that American Security paid said 
taxes on January 14, 1947, and did not request further ex¬ 
tension of time to pay said taxes or waiver of interest for 
non-payment thereof for any period beyond January 15, 
1947 (App. 53). It was also stipulated that no property of 
American Security was distrained for non-payment of said 
taxes, and that the District claimed that American Security 
received from the taxing authorities of the District no 
communication containing any threat to distrain the prop¬ 
erty of American Security for non-pavment of said taxes 
(App. 53). 

The first witness called in behalf of American Security 
was the auditor of American Security (App. 58). He testi¬ 
fied that it was among his responsibilities to prepare tax 
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forms and pay taxes of every description (App. 58); tliat 
at the time the District gross earnings taxes for the fiscal 
years 1946 and 1947 were paid he knew that there was “a 
statute that imposed a penalty of 1 per cent a month if tihey 
were not paid on time” (App. 61); he also testified that he 
knew that “there was a statute that authorized the District 
of Columbia to distrain on both the personal property with¬ 
out notice and also on the real estate of the bank width 
notice” (App. 61). lie said that it had been discussed in 
years gone by among the members of the Auditor’s Section 
of the District Bankers Association (App. 61). The auditor 
of American Security also identified certain letters lad- 
dressed to American Security by the then Collector! of 
Taxes bearing various dates from 192S through 1934 (App. 
61). This witness said that he had those letters “in mjind 
at all times” including the times when he decided to pay fthc 
taxes here in controversy for the fiscal years 1946 and lj)47 
(App. 62). The letters referred to, addressed to American 
Security, were of a similar tenor to those hereinbefore 
referred to which were addressed to Washington Loan 
(supra, p. 5). He conceded that those letters were in 
response to a letter which American Security wrote to {lie 
Collector of Taxes (App. 80). 

On cross-examination the auditor admitted that the let¬ 
ters referred to in the next preceding paragraph hereof 
were taken out of the files of American Security only ^he 
week before the trial and that he had seen them not ovei* a 
year before that time, but that he had not seen them jie- 
tween 1934 and the year before the trial of these ca^es 
(App. 82, 83). .More explicitly, the auditor admitted that |he 
did not look at them anv time contemporaneouslv with t'he 
time that the taxes in controversy were paid (App. 83). 
The auditor further admitted that the Collector did pot 
send American Seeuritv anv letters of distraint with io- 
spect to the taxes involved in this case (App. 83). 
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The only witness called on behalf of the District in the 
American Security case was the Acting Assessor who testi¬ 
fied that he was a member of the Board of Personal Tax 
Appraisers of the District of Columbia which had the duty 
of assessing the gross earnings taxes involved (App. S6). 
He testified that no request had been made by American 
Security during the years 1946 and 1947 or prior thereto or 
at any time prior to 1949 to assess it at the 4 percent rate 
of tax (App. So). He further testified that there had been 
no request made directly for the waiver of interest or penal¬ 
ties in connection with the return for the fiscal year 1947 but 
that indirectly all banks were involved in the extension of 
time for the fiscal year 1947 (App. S6). He testified that 
although the law provided for a 20 percent penalty for the 
late filing of tax returns the penalty was waived in the case 
of American Security for the fiscal year 1947 (App. 86). 

The Acting Assessor testified that he did not, as one of 
the assessing authorities, call upon the Collector of Taxes 
to distrain any property of American Security or to 
threaten that Company with distraint in order to enforce 
the collection of any gross earnings taxes for the fiscal 
years 1946 and 1947 (App. 87). 

As was hereinbefore stated the testimony of the Collector 
of Taxes in the case of Washington Loan was incorporated 
by reference (App. 199, 200) into the record in the case of 
American Security (App. 95, 96). 

There was a great amount of other testimony and many 
exhibits were introduced but it is believed that the fore¬ 
going portion of the statement of the case contains all the 
pertinent facts necessary to resolve the issue as to whether 
or not the payments in question were made “involuntarily”. 

The Acting Assessor testified that, as to all the banks, 
penalties were anticipated and were waived in advance; 
that with respect to American Security for the fiscal year 
1946 there were no penalties involved in that year because 
the payments were made on time; that there were cases 
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other than the banks in which penalties were assessed &.nd 
were waived in whole or in part (App. SS); and that there 
had been no direct request made for waiver of any interest 
or penalties as to the fiscal year 1947, but, that indirectly, 
all banks were involved in delayed payments for said year, 
but by arrangement between the banks, through the Chair¬ 
man of the Committee on Taxation and the District Gfov- 
ernment, there was a delay in rendering the bills, and Con¬ 
sequently a delay in payment, with an understanding that 
there would be no penalty involved (App. 86). There is no 
evidence tending to show that American Security or anyone 
on its behalf applied to the Commissioners of the District of 
Columbia for waiver of interest or penalty or any p|art 

thereof with respect to the taxes involved in this appeaj. 

.. 

Additional Facts Common to Both Cases 

Upon the conclusion of the trial, the Trial Court (Juclge 
Letts) held against the District in its “claim that trust 
companies stand on a different footing as to rates tljian 
banks” (App. 9b), as well as on the issue of the statute) of 
limitations in the American Security case which had been 
raised in the answer of the District (App. 50). The lower 
court said that having ruled against the District on those 
two issues, as well as on the question of jurisdiction, there 
remained consideration what was regarded “as the rjml 
merits of this controversy, to determine whether or ljiot 
these payments were made voluntarily or involuntarily” 
(App. 96). The Court also stated that careful considera¬ 
tion would be given to the District's contention that 'Wash¬ 
ington Loan and American Security had not exhausted their 
administrative remedies (App. 96, 201). 

In each case, the lower court included among its findings 
of fact a finding relating to the letters which had been sejnt 
by the Collector of Taxes to the trust companies during 19(28 
through 1934 (App. 148, 249), but neglected to make a find¬ 
ing that no letters of similar tenor had been sent to either 
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trust company during the periods of time involved in these 
cases (App. passim ), although the District made a motion 
to so correct the findings of fact and so argued orally on 
such motion (App. 151). 

The lower court concluded, as a matter of law, that the 
taxes in controversy were paid by each trust company “in¬ 
voluntarily, and plaintiff is entitled to the relief prayed” 
and that the District’s claim that Washington Loan and 
American Security had failed to exhaust their administra¬ 
tive remedies was “without merit” (App. 149, 150, 250). 

From the final judgment in each case (App. 150, 251), 
the District appealed to this Court. 

STATUTES INVOLVED 

Although formerly the District contended that there was 
no bank or trust company in the District of Columbia 
which qualified for taxation under the provisions of Sec. 
47-1703, D. C. Code, 1940, and that therefore every bank 
and trust company in the District of Columbia was subject 
to taxation under the provisions of Sec. 47-1701, D. C. Code, 
1940, 2 and made a similar contention in these cases in the 
lower court, that issue is not raised in the present appeals. 

STATEMENT OF POINTS IN THE CASE OF 
WASHINGTON LOAN 9 

1. Conclusion of law No. 2 is erroneous because Wash¬ 
ington Loan did not, within the well-established rule of 
law in the District of Columbia, involuntarily pay the taxes 
involved and for this reason alone Washington Loan is not 
entitled to the relief sought. In relation to this point the 
lower court’s findings are clearly erroneous in that the 
lower court failed to find basic facts, undisputed in the 

- See the Bank Tax Classification Cases (Hamilton National Bank of Wash¬ 
ington v. District of Columbia and seven other cases), S5 U. S. App. D. C. 
109. 176 F. 2d 624. 
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record, to the effect that there were no threats of distraint 

| 

made bv the Collector of Taxes for the District of Columbia, 
nor was any of Washington Loan’s property seized or 
distrained for the collection of taxes involved in this pro¬ 
ceeding; and, further, finding of fact (k) is clearly errone¬ 
ous in that payments of the taxes involved were not njade 
by Washington Loan to the appellant involuntarily, under 
compulsion and duress to avoid penalties, or to avoid)col¬ 
lection by distraint. 

2. Conclusion of law No. 2 is erroneous and the lower 
court did not have jurisdiction because Washington Doan 
failed to exhaust its administrative remedies. 

3. The lower court erred as a matter of law in entering 
judgment against the appellant in favor of Washington 
Loan for interest for any period prior to the date the judg¬ 
ment was entered on July 9, 1951 (App. 251, 252). 

I 

| 

STATEMENT OF POINTS IN THE CASE OF 
AMERICAN SECURITY 

1. Conclusion of law No. 3 is erroneous because Amleri- 
can Security did not, within the well-established rulq of 
law in the District of Columbia, involuntarily pay the taxes 
involved and for this reason alone American Security is 
not entitled to the relief sought. In relation to this p<jint 
the lower court’s findings are clearly erroneous in that !the 
lower court failed to find basic facts, undisputed in jtlie 

record, to the effect that there were no threats of distraint 
7 ... 1 
made by the Collector of Taxes for the District of Colom¬ 
bia, nor was any of American Security’s property seized 
or distrained for the collection of taxes involved in tins 
proceeding; and, further, finding of fact (m) is clearly er¬ 
roneous in that payments of the taxes involved were hot 
made by American Security to the appellant involuntarily, 
under compulsion and duress to avoid penalties, or to avpid 
collection by distraint. 


I 


I 
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2. Conclusion of law No. 2 is erroneous and the lower 
court did not have jurisdiction because American Security 
failed to exhaust its administrative remedies. 

3. The lower court erred as a matter of law in entering 
judgment against the appellant in favor of American Secur¬ 
ity for interest for any period prior to the date the judg¬ 
ment was entered on July 9, 1951 (App. 150). 

SUMMARY OF ARGUMENT 

This Court has established the rule that in order for taxes to be 
held to have been paid “involuntarily” and hence recoverable in 
a suit at law it must appear that such payments were made to 
relieve the person from arrest, or to prevent a seizure of property 
when it is threatened, or to prevent the revocation or suspension of 
a license to engage in business. The taxes involved in these cases 
were paid under none of those circumstances and hence may not 
be recovered back. 

To hold that the fact that the statute levying a particular tax 
carries with it penalties or interest for delinquency in the pay¬ 
ment thereof constitutes duress would be to render the payment 
of the great bulk of taxes involuntary and subject to be recovered 
back. 

Insofar as concerns penalties or interest for delinquency in the 
payment of taxes, and the stigma, if any, which is attached to the 
assessment thereof, banks and trust companies are in no different 
position than is any other taxpayer. 

It was error for the lower court to predicate its conclusion that 
the payments in question were involuntary upon either the theory 
that the business of banking is a “highly vulnerable one” or the 
fact that interest and penalties might be assessed, although they 
weren’t, for delinquency in payment of the taxes. 

Congress has vested the Commissioners of the District of 
Columbia with authority under specified circumstances to waive 
interest and penalties on delinquent taxes. Neither trust com¬ 
pany applied for any waiver of interest or penalties on their 
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delinquent taxes. Under the well-established rule, failujre to 
exhaust administrative remedies bars them. 

It is a well-established rule of law that administrative remedies 
must be exhausted before resort is properly had to the courts. 

There being no statutory provision for the payment of interest 
on refunds of District gross earnings taxes, and the taxes involved 
which were alleged in the complaints to have been overpayments 
not being liquidated debts on which interest is payable by con¬ 
tract or by law or usage, it was error for the lower court to £llow 
interest for any period prior to the date of judgment. 

ARGUMENT 

I 

ON THE QUESTION OF WHETHER OR NOT THE 
TAXES WERE PAID “INVOLUNTARILY” 

I 

A. The principal question raised is whether the payments of the 

taxes in question were made “involuntarily”. 

The principal question raised on appeal in these cases is 
whether or not the payments of the taxes in question \vere 
made “involuntarily”. If the taxes in question were paid 
“voluntarily” they can not be recovered in a suit at law, 
and the lower court was in error in so holding; if they \verc 
paid “involuntarily” they may be recovered and the lower 
court was correct in so holding. Blanks v. Ilazen, 66 App. 
I). C. 118, 85 F. 2d 284. So the principal question majy be 
resolved by a determination of whether or not the thxes 
were paid by the trust companies “voluntarily” or f‘ in¬ 
voluntarily”. 

B. The question of whether taxes are paid “voluntarily^’ or 

“involuntarily” is ultimately one of law. 

It is true that the question necessitates findings of the 
facts surrounding the payments but the final question is 
one of law. The rule has been stated as follows: 




IS 


“Whether or not such an urgent necessity ex¬ 
ists as will amount to legal dure>s in the payment 
of a tax is a question to be determined in the light 
of all the circumstances of each particular case. 
Whether or not a payment of taxes is involuntary 
has been held to be a question of fact. And hence, 
where there is a conflict in the evidence it is for 
the determination of the jury. Where the facts 
are undisputed, the question whether the facts 
proved constitute an involuntary payment has been 
held to be one of law, to be decided by the court.” ;t 

It is our view that the essential facts are not in dispute, 
and that, therefore, the question for determination by this 
Court is, as it was for the lower court, one of law. 

C. The taxes involved were not paid “involuntarily” and hence 
the lower court was in error in permitting the same to be 
recovered. 

As was hereinbefore stated, it is not believed that any 
pertinent essential fact surrounding the payments in ques¬ 
tion is seriously disputed. Such facts, as disclosed by the 
record, are as follows: Each trust company involved was 
given an extension of time within which to file some of the 
returns of its gross earnings for the periods involved and 
each was given an extension of time to pay some of the 
taxes involved without penalty or interest; American Se¬ 
curity was allowed an extension for payment of one-half of 
the tax for the year 1946 and for one-half of the tax for the 
year 1947, and requested no further extension of time (App. 
52, 53). Washington Loan was allowed an extension for 
payment of one-half of the taxes without penalty or interest 
for 1947 and did not request any further extension (App. 
174). Each was granted an extension of time for filing its 
tax returns for the fiscal year 1947 (App. 72, 73). Each 
trust company accompanied its payments of taxes with 
written letters of protest (App. 6S, 160). Each trust com- 


3 51 Am. Jur. (1944 Ed.) See. 11S5, p. 1019. 
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pany had received letters from District officials during! the 
period from 1928 or 1929 through 1934 or 1933 which jcon- 
tained threats by the then Collector of Taxes, D. cj, to 
>eize, levy upon and sell property of each trust company for 
failure to* pay taxes for certain of those years (App. 137, 
139, 201, 202). No such threats were made during any of 
the periods involved in these cases (App. 83, 1S5), although 
the lower court found that an officer of each trust company 
knew of the threats contained in the letters of 1928-1935jand 
had them in mind when the payments in question were ihade 
(App/: 148, 249). 

The Collector of Taxes of the District of Columbia who 
had been such since 1940 had never during his tenure of 
office, and did not during any period here involved, threaten 
any bank or trust company in the District with distraint of 
property for non-payment of taxes, nor had he or anyone 
else in his office ever distrained any property of any hank 
or trhst company in the District for non-payment of takes; 
and he had never received any recommendation during! the 
periods involved in these cases from any officer of the pis- 
trict of Columbia to seize any property of any bank or trust 
company in the District for non-payment of taxes (j{pp. 
200 ). 

At the outset, it is clear that the letters of protest yith 
which the taxpayers accompanied their payments arelnot 
sufficient to make such payments “involuntary”. Blanks v. 
Jlazen, supra. 

What then are the criteria to be used in determining 
whether payments of taxes are “voluntary” or “invojun- 
tary”? It is believed that the answer to that question, in 
so far as payments in the District of Columbia are involved, 
has been answered by this Court in Blanks v. Hazen, supra. 
There this Court said: 

“In the case of Union Pacific Railroad Company v. i 

Dodge County Commissioners, 98 U. S. 541, 544, 25 I 

L. Ed. 196, the court said: 
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“ ‘The real question in this case is whether there 
was such an immediate and urgent necessity for 
the payment of the taxes in controversy as to 
imply that it was made upon compulsion. The 
treasurer had a warrant in his hands which would 
have authorized him to seize the goods of the com¬ 
pany to enforce the collection. This warrant was 
in the nature of an execution running against the 
property of the parties charged with taxes upon 
the lists it accompanied, and no opportunity had 
been afforded the parties of obtaining a judicial 
decision of the question of their liability.* 

“On this statement of the case, the court, in hold¬ 
ing the payment voluntary, adopted the language of 
Mabaunsee County Com’rs v. Walker, 8 Kan. 431, 
and said: 

“ ‘Where a party pays an illegal demand with a 
full knowledge of all the facts which render such 
demand illegal, without an immediate and urgent 
necessity therefor, or unless to release his person or 
property from detention, or to prevent an immed¬ 
iate seizure of his person or property, such pay¬ 
ment must be deemed to be voluntary, and cannot 
be recovered back. And the fact that the party 
at the time of making the payment files a written 
protest does not make the payment involuntary.’ ” 

In Panitz, et <il. v. District of Columbia, 72 App. 1). C. 131, 
112 F. 2d 39, this Court stated that “It is clear from deci¬ 
sions of the Supreme Court that payment of a tax to avoid 
loss of a license to do business is an involuntary payment 
within the meaning of the rule governing tax recovery 

* * * j y 

From the tests established by this Court in the Blanks 
and Panitz cases, supra, it seems very certain that the pay¬ 
ments here involved were not made “involuntarily”. 

It is clear that none of the payments were made to re¬ 
lease any person or property from detention or to prevent 
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an immediate seizure of any person or property. No j one 
had threatened either trust company with arrest or with 
seizure of property. The only person in the District Vith 
sufficient authority to seize property or to threaten to seize 
property was the Collector of Taxes, and he did neithejr. 

Neither trust company was threatened with the revoca¬ 
tion of its license to do business (cf. Panitz, supra). It is 
well known that in the District of Columbia all banks land 
trust companies in the District of Columbia are under the 
regulatory control, not of any official of the District (gov¬ 
ernment or that government itself, but of the Fedjeral 
Comptroller of the Currency. 4 Under these circumstances 
neither trust company can be said to have paid the taxes 
in controversy upon the theory that it was doing s<j> in 
order to prevent the revocation of its license to do business 
in the District of Columbia. 

But the trust companies involved contended, inter alia, in 
the lower court that the payments were made “to a\^oid 
penalties” (App. 145). The Judge of the lower court who 
denied the District's motion to dismiss the complaint in 
each case apparently rested her decision, inter alia , ujpon 
that contention (App. 145). The trial judge apparently 
predicated his conclusions of law upon a somewhat similar 
theory since he made findings of fact in each case that the 
letters of 192S through 1935 contained statements that 
“penalties would be assessed” and that an officer in ejach 
trust company had them in mind when he paid the taxes, in 
controversy (App. 148, 249). Whether the trial court 
meant by the use of the word “penalties” interest on de¬ 
linquent taxes is unknown. Assuming that each judge| in 
the lower court was of opinion that the payment of taxei to 

avoid interest for delinquencv thereon being assessed i}en- 

_ 

4 Sec Bank Tax Classification cases, supra, footnote 1, Secs. 26-101, 26-307, 
30S. (The Commissioners of the District of Columbia have power and I dis¬ 
cretion to grant or refuse a charter to trust companies, Sec. 26-305. but it isf the 
Comptroller of the Currency who has the power “to take possession of:any 
such company”, Sec. 26-30S). 
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ders the payments “involuntary”, appellant contends that 
the theory is unsound. 

As stated by the Eighth Circuit Court of Appeals in 
Security Nat. Bank of Watertown, S. D. v. Young (1932), 53 
F. 2d 616,‘ 619: 

“It remains to consider whether the taxes paid 
were involuntary, in the sense that their payment 
was exacted by coercion and duress. The com¬ 
plaint contains no allegations that any taxing of¬ 
ficer was armed with tax warrant or other process, 
that there was any threat to seize upon any of 
plaintiffs’ property, or cast a cloud upon the title 
to its property or imprison any of its officers. The 
only claim of duress or coercion is that the pay¬ 
ments involved were made through the coercion 
and duress of the South Dakota statute. The al¬ 
legation is that the taxes have been ‘paid by said 
bank under the duress and compulsion of the laws 
of‘the State of South Dakota.’ It is alleged that 
the law of South Dakota provided that, if the tax 
on personal property should not be paid when due, 
it should be collected through the sheriff, and that, 
in addition to other large and burdensome fees and 
mileage chargeable and collectible by the sheriff, 
there might be added to such taxes a penalty of 15 
per cent, of the amount due. To hold that the pro¬ 
visions of the statute constituted a constructive 
duress or coercion would in effect render the pay¬ 
ment of practically all taxes involuntary and sub¬ 
ject to be recovered back. As said by the Supreme 
Court of Virginia in Phillips v. City of Portsmouth, 

115 Va. 180, 78 S. E. 651, 655: ‘To hold that the 
imposition of a penalty which is designed to accele¬ 
rate the prompt payment of taxes, constitutes a 
duress would be to render the payment of the great 
bulk of our taxes involuntary and subject to be 
recovered back.’ ” 

and as also stated by the Supreme Court of Wisconsin in 
Beck v. State (1928), 196 Wis. 242, 219 X. W. 197, 199; cert, 
den. 27S U. S. 639, 73 L. Ed. 554, 49 S. Ct. 34: 
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“We have been cited to no authority holding that 
a payment made to avoid the legal rate of interest 
constitutes an involuntary payment. The law 
could not tolerate such a rule. Business settle¬ 
ments would have no finality. Every note or other 
indebtedness could be paid under protest for the 
purpose of preserving any possible defense which 
the future might reveal, keeping alive actions to 
recover the amount paid for a period of 6 years. 

This would subject business men to limitless, con¬ 
tingent liabilities, and render the solvency or finan¬ 
cial status of business institutions unascertainable. 

* * # y y 

Reverting to the letters of 192S through 1935, it is per¬ 
tinent to point out that while the lower court made a find¬ 
ing with respect thereto, it did not make any finding with 
respect to the absence of any threats of distraint or dis¬ 
traint during the period that the taxes here involved were 
paid. In failing to make such findings the lower court Ay as 
surely in error. 

In Saginaw Broadcasting Co. v. F. C. C., 6S App. D. C. 
282, 96 F. 2d 554, this Court said: 

“The requirement that courts, and commissions 
acting in a quasi-judicial capacity, shall make find¬ 
ings of fact, is a means provided by Congress for 
guaranteeing that cases shall be decided according 
to the evidence and the law, rather than arbitrarily 
or from extralegal considerations; and findings of 
fact serve the additional purpose, where provisions 
for review are made, of apprising the parties and 
the reviewing tribunal of the factual basis of the 
action of the court or commission, so that the par¬ 
ties and the reviewing tribunal may determine 
whether the case has been decided upon the evi¬ 
dence and the law or, on the contrary, upon arbi¬ 
trary or extralegal considerations. When a deci- 
sion'is accompanied by findings of fact, the review¬ 
ing court can decide whether the decision reached 
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by the court or commission follows as a matter of 
law from the facts stated as its basis, and also 
whether the facts so stated have any substantial 
support in the evidence. In the absence of findings 
of fact the reviewing tribunal can determine neither 
of these things. The requirement of findings is 
thus far from a technicalitv. On the contrary, 
it is to insure against Star Chamber methods, to 
make certain that justice shall be administered ac¬ 
cording to facts and law. This is fully as import¬ 
ant in respect of commissions as it is in respect to 
courts. 

“In discussing the necessary content of findings 
of fact, it will be helpful to spell out the process 
which a commission properly follows in reaching 
a decision. The process necessarily includes at 
least four parts: (1) evidence must be taken and 
weighed, both as to its accuracy and credibility; 

(2) from attentive consideration of this evidence a 
determination of facts of a basic or underlyimr 
nature must be reached: (3) from these basic facts 
the ultimate facts, usually in the language of the 
statute, arc to be inferred, or not, as the case may 
be; (4) from this finding the decision will follow 
by the application of the statutory criterion.” 

The only finding of fact that the lower court made in 
each case with respect to the payments in question related 
to the letters written in 1928 through 1935 and the observa¬ 
tion that an officer of each trust company knew of those 
earlier threats and had them in mind when the payments 
here in controversy were made (App. 148, 249). It is true 
that the lower court also made in each case a finding that 
the payments were made “involuntarily, under compul¬ 
sion and duress to avoid penalties prescribed by law for 
nonpayment thereof and to avoid collection by distraint” 
(App. 149, 250). In each case the lower court concluded, 
as a matter of law, that the “questioned taxes were paid by 
plaintiff involuntarily, and plaintiff is entitled to the relief 
prayed” (App. 150, 250). The ultimate findings of fact of 
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the court that the taxes were paid “involuntarily’’ wj?re, 
in the words of this Court in the recent case of Larsek v. 

Marzall, Xo. 11008, decided March 6, 1952, . U. S. A|pp. 

1). C. - , F. 2d , “more in the nature of conclusions 

of law”. 

In llazen v. National Rifle Association, G9 App. D. C. o39, 
101 F. 2d 432, reference was made to the allegation in pie 
complaint that the property of the Association was Pali 
used for educational purposes” within the meaning of jthe 
(’ode. The Court said this is a conclusion of law as! to 
effect and purposes of this statute and for that reason was 
not admitted by the District’s demurrer. The Court a|lso 
said that the conclusion of the pleader was not admitted for 

the further reason “because it is a conclusion contrary to 

•> 

the specific facts alleged and from which it purports toibe 
drawn”. 

Those findings therefore, not being properly ones of fact, 
are not such as are set aside only if clearly erroneous. 
District of Columbia v. Race, 320 U. S. 69S, SS L. Ed. 408, 
64 S. Ct. 406. 

Under the rule laid down by this Court in the Saginaw 
case, supra, it is error for the lower court to fail to find (he 
pertinent basic facts, if for no other purpose than that this 
Court “the reviewing tribunal may determine whether tjhe 
case has been decided upon the evidence and the law or, jon 
the contrary, upon arbitrary or extralegal consideration^”. 

It is believed that the principal question on these appeals 
may be decided upon the authority of the Blanks and Panitz 
cases. However, it is believed appropriate to review some 
of the leading cases, locally and in the Supreme Court, d n 
the question of involuntary payments. 

I 

Local Cases 

One of the earliest cases in the District of Columbia jis 
IIlll v. District of Columbia (1889), 7 Mackey (18 D. (J.) 
481, which was an appeal from a denial of a motion for new 
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trial. The action was brought to recover money paid for a 
license tax for the years 1882 - 1887, inclusive, by the 
claimant as commercial agent selling goods by mail and 
catalogue. The license tax was held to be unconstitutional. 
In 18S4, claimant refused to take out a license and was sub¬ 
sequently arrested, prosecuted, and fined in the police court 
of the District in the sum of $200.00. In 1885, claimant 
was notified that if he failed to pay for a license, he would 
be subject to arrest. Thereafter he took out a license for 
the years 18S5 and 1886 and made payment therefor under 
protest to the license clerk of the District In sustaining 
the lower court, the Supreme Court of the District of Co¬ 
lumbia, sitting in general term, held that the trial court 
correctly stated the rule applicable in his charge to the 
jury. The man had been arrested, prosecuted and convicted 
for not taking out a prior license and those were the cir¬ 
cumstances under which he paid his license fees involved 
in the appellate case. As will hereinafter be illustrated, 
the Hill case is factually much like the Chapman case, infra. 

In District of Columbia v. Chapman (1905), 25 App. D. C. 
95, it appeared that Chapman was arrested and brought into 
court to answer a charge that he was doing business with¬ 
out the requisite license, and that he was then informed by 
the prosecuting officer that he would likely be fined under 
said charge. To avoid the publicity and notoriety of a 
trial in police court Chapman paid the license tax under 
protest. He then sued in the justice’s court to recover the 
license tax. One of the questions was whether the payment 
of the money was “made under said circumstances as war¬ 
rant an action for its recovery”. This Court was of opinion 
that it was. It stated: 

“ * * * It is well settled that a payment of a tax 
in order to prevent the seizure of one’s property or 
the arrest and detention of one's person is com¬ 
pulsory. * * * 




“Wo do not think that the payment made to pre¬ 
vent prosecution after his arrest can be regarded 
as a voluntary one because he might have contested 
the validity of the tax in that proceeding. The i 
conviction of the offense would ordinarily be at- i 
tended with some mortification, and the penalty, 
aside from the cost of prosecution, might be far in 
excess of the amount of the tax. * * * 

“To escape those risks the plaintiff was clearly 
justified in paying the tax under protest, in order i 
that ho might test the right to exact it in a court 
of civil jurisdiction.” j 

Another early case was District of Columbia v. Glc^ss 
(1906), 27 App. D. C. 576. Insofar as here pertinent, the 
facts stated by this Court in its opinion in that case djs- 
closed that the Collector of Taxes of the District of Colum¬ 
bia notified the taxpayer that unless it immediately paidi a 
certain sum of money as taxes he would forthwith “prio- 
ceed to distrain and thereby enforce the collection”. Under 
those circumstances the taxpayer paid the amount 4°- 
manded and sought to recover it. In its opinion, this Coujrt 
stated, inter alia, that: i 

I 

1 

“The court below did not err in deciding that 
the payment of the money claimed in this action i 
was an involuntary payment, and that the appellee j 
was therefore entitled to recover. We have stated ! 
the circumstances under which this payment was 
made. ‘A payment made to relieve the person 
from arrest or the goods from seizure is a payment 
on compulsion; and so is the payment to prevent a | 
seizure when it is threatened. So with still greater 
reason is the payment which the officer secures by 
making sale of goods seized. But it is not neces¬ 
sary for the taxpayer to wait for his goods to be 
sold, or even to be seized. If the officer calls upon 
the person taxed, and “demands a sum of money j 
under a warrant directing him to enforce it, the 
party of whom he demands it may fairly assume 
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that, if he seeks to act under the warrant at all, he 
will make it effectual. The demand itself is 
equivalent to a service of the writ on the per¬ 
son. ” 9 * * * ” 

In District of Columbia v. Riggs National Bank (1929), 
58 App. D. C. 349, 30 F. 2d 873, the Bank brought suit 
against the District, in the words of this Court, “to recover 
taxes paid under duress and protest”. Although the fact 
is not disclosed in the opinion of this Court, it appears from 
the record 5 that before the payment was made the then 
Collector of Taxes, D. C., wrote the Bank a letter in which 
he stated, inter alia, that “unless the full amount of said 
bill is paid on or before March 31, 1928, # * * I shall im¬ 
mediately employ the means which the law affords me in the 
collection of personal taxes by distraint of sufficient goods 
and chattels found within the District of Columbia and be- 
lon<nm>r to vou to satisfv this claim and the costs that may 
accrue” and further that “In this connection your attention 
is called to the fact that the law gives me authority, for 
want of such goods and chattels, to levy upon and sell at 
auction your estate and interest in real estate in the Dis¬ 
trict of Columbia. This authority I shall exercise if the 
above tax is not paid as demanded”. 

In 1935 this Court decided Blanks v. Hazen, et al. f supra. 
What we believe to be the rule of law in the District of 
Columbia with respect to involuntary payments as estab¬ 
lished by this Court in the Blanks case has been hereinbefore 
set forth in this brief. The facts, however, in that case are 
most interesting. Blanks testified that he paid the tax 
“under protest and the officer having told him if he did not 
pay, he would be arrested”. This Court said that that was 
all that the record disclosed as to the “circumstances under 
which the tax was paid”. The record in the case discloses 

•'District <>j Columbia v. Riggs National Hank. No. 47S5. April Term, 192S. 
R. 7, S. 
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that, subsequent to payment of the tax sought to be Re¬ 
covered, an information was tiled against Blanks for failure 
to take out a license." Notwithstanding the circuin- 
stances this Court held his payment of the license fee |to 
be voluntary and that he was not in any position to recovjer 
the same. The Court based its opinion upon the fact tl^at 
Blanks “was not confronted with any urgent necessity fbr 
the payment of the tax” saying that the “officer had jio 
warrant for his arrest, and he filed no written protest with 
the authorities”. 

Panitz v. District of Columbia, supra, was decided in 
1940. That was an appeal from a decision of the Board R>f 
Tax Appeals for the District of Columbia. The statuite 
then in force and effect which gave taxpayers the right 
to go before the Board of Tax Appeals provided as follow^: 

I 

“Any taxpayer who shall have paid within three 
years immediately preceding the approval of this 
Act any tax to the District involuntarily, and under 
circumstances which according to law would entitle ! 
such taxpayer to the right to sue at law for the re¬ 
covery of such tax, may within ninety days from 
the approval of this Act, appeal from the imposi¬ 
tion of such tax” to the Board of Tax Appeals. 7 

This Court said that it was clear that this section “adopts 
the common law rule governing suits to recover taxes paid 
—the taxpayer cannot challenge the validity of the tax 
unless he paid the same involuntarily”. As authority for 
this statement of the common law, this Court cited Unic\n 
Pacific Railroad Co. v. Commissioners, supra; Chescbrough 
v. U. S. 192 IT. S. 253, 48 L. Ed. 432, 24 S. Ct. 262; Blanks 
llazcn , supra; and Notes to A. L. R. The following lan¬ 
guage from the opinion in the Panitz case is pertinent: 

,! See Transcript of Record, pages 2-6. inclusive, in Blanks v. Hazen, ct of, 
Xo. 6623. January Term, 1936. 

* Sec. 6. Title IX of the Revenue Act of 1937. as amended by the Act t>f 
May 16. 193S. 52 Stnt. 374. 
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“We come then to the question—Was the pay¬ 
ment of the tax involuntary? Decision on that is¬ 
sue requires consideration of certain of the facts 
previously related. It will be recalled that the 
petitioners held a business license under Title VI 
of the Act. Forfeiture of that license would have 
forfeited their right to trade in the District—in¬ 
suring this result was provision by the Act that 
one engaging in business without a license was 
liable to a line of $1,000 a day. The petitioners de¬ 
layed payment of their tax until they were notified 
by the assessor to appear at a hearing before him 
and show cause why their license to do business in 
the District should not be revoked for non-pay¬ 
ment of the tax. When they remitted the amount 
of the tax the day before the scheduled hearing, it 
was accompanied with a written statement that the 
tax was paid to prevent revocation of their license. 

“It is clear from decisions of the Supreme Court 
that payment of a tax to avoid loss of a license to do 
business is an involuntary payment within the mean¬ 
ing of the rule governing tax recovery. It follows 
that whether the petitioners’ tax payment was in¬ 
voluntary depends on whether their statement that 
it was necessary ‘to avoid revocation of our li¬ 
cense’ accurately reflected their situation. The 
Board was of the opinion that it did not on the 
theory that it could not be established that pay¬ 
ment was necessary to save their license until after 
the assessor had heard and ruled on their objection 
to the tax. 

“It is, of course, elementary that one is required 
in tax procedure to exhaust the administrative 
remedies. It is equally well settled, however, that 
one need not appear before an administrative 
agency not in a position to consider the particular 
objection made. The petitioners’ challenge of the 
instant tax was based on constitutional grounds. 
If the assessor had authority to decide issues of 
that character, the petitioners’ failure to appear 
before him at the scheduled hearing is fatal to 
their contention that they paid the tax involun- 
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tarily. Conversely, if the assessor was not author¬ 
ized to relieve from the tax on constitutional 
grounds, their payment of the same was necessary 
to save their license and therefore involuntary.” 

The Court held, after analyzing the situation, that “Since 
the assessor has no inherent authority to exempt from the 
tax on constitutional grounds, and no such power was given 
by the Act or rules adopted thereunder, he was not in a 
position to hear the petitioners’ objections to the tax as¬ 
sessed against them. Payment of the tax was therefore 
necessary to prevent revocation of their license and hence 
involuntary”. 

l 

In Lindner v. District of Columbia, 32 A. 2d 540, the 
Municipal Court of Appeals for the District of Columbia, 
in passing upon the question of whether or not the right jof 
appeal to the Board of Tax Appeals for the District bf 
Columbia was in derogation of the common law right to pay 
taxes involuntarily and sue for their recovery, statep, 
inter alia : 

“However, the Act establishing the Board did 
more than create an administrative remedy. It 
created new rights for the taxpayers. Prior to 
the Act, the taxpayer was subject to the common 
law rule prohibiting him from challenging the 
validity of a tax unless he had paid the same in¬ 
voluntarily. ’ ’ 

! 

As authority for this last statement, the Municipal Court bf 
Appeals cited Panitz v. District of Columbia, supra, ai^d 
then went on to say: 

. 

“And the rule is that a mere statement the tax 
is being paid under protest is not sufficient to make 
it an involuntary payment. ’ ’ 

| 

As authority for that statement the Municipal Court bf 
Appeals cited Blanks v. TJazen, supra, and continued ij;s 
discussion by saying: 
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“The payment must have been made under com¬ 
pulsion, as, for example, to prevent immediate 
seizure of goods or arrest of person.” 

As authority for this last statement the Municipal Court of 
Appeals cited District of Columbia v. Glass, supra. The 
Court concluded its statement by saying that: 

“Having made involuntary payment, the taxpay¬ 
er’s remedy was by an action at law”, 

citing Maryland & Virginia Milk Products Ass’u v. llazen, 
66 App. D. C. 136, S3 F. 2d 302. 

In the Maryland <£ Virginia Milk Products case, supra, 
this Court stated, insofar as pertinent, that: 


“We think these allegations of irreparable dam¬ 
age are insufficient to bring this case within the 
equitable rule. Plaintiff is therefore relegated to 
its remedy at law, namely, an action for money had 
and received for taxes wrongfully exacted. In the 
State Tonnage Tax Cases, 12 Wall. 204, 209, 20 L. 
Ed. 370, the court said: 

“ ‘Assumpsit for money had and received 
is an appropriate remedy to recover back 
moneys illegally exacted by a collector as taxes 
in all jurisdictions where no other remedy is 
given, unless the tax was voluntarily paid or 
some statutory conditions are annexed to the 
exercise of the right to sue, which were 
unknown at common law.’ 

“To establish plaintiff’s right to the remedy at 
law, all that is necessary is that it pay the small 
assessment, * * * under such conditions as would 
enable it to sue for recovery, and then bring its ac¬ 
tion on the ground that the tax has been illegally 
collected. We think that this remedy completely 
meets this case.” 



I 
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The foregoing are the only local cases of which we jaro 
aware which specifically involve the question of involun¬ 
tary payment of taxes. It is apparent that none of these 
cases is authority for the judgment of the lower court: 
quite to the contrary all of the cases decided by this Court 
adopted the common law rule which we think precludes jthe 
possibility of the payments in question being construed to 
have been made involuntarily. 

An analysis of local cases on the question of the volun¬ 
tary or involuntary nature of the payments of taxes secjms 
to establish, as a certainty, that there is no adjudicated cjase 
in the District of Columbia, aside from the judgments of fhe 
lower court in the cases at bar, in which it is even intimajtcd 
that taxes paid under circumstances similar to those here 
involved are paid “involuntarily” and that the taxpayer 
may, therefore, recover the same in a suit at law. Surely 
the PanitZy Blanks, and Glass cases are not authority for 
any such proposition, and it is significant that the Muni¬ 
cipal Court of Appeals cited all three cases in the Lindner 
case. This Court has established the criteria for deter¬ 
mining whether a tax payment is made “voluntarily” or 
“involuntarily” and the Municipal Court of Appeals lqis, 
as is proper, cited those cases as being the established lfiw 
of the District of Columbia. Endless confusion and fin- 
certainty would result if a departure is made from tfie 
established rules by an affirmance of the judgments of tjhe 
lower court in the cases at bar. For example, if it shouild 
be held that the payment of taxes to avoid the payment of 
interest for delinquency renders the payment involuntary 
then virtually every tax payment could be said to be involfin- 
tary as there are few, if any, taxes levied which do not carjry 
with them interest for delinquent payments. So also if a 
threat of distraint made many years prior renders a sub¬ 
sequent payment of tax involuntary then any taxpaybr 
who had ever been threatened with distraint for the nob- 
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payment of any tax could be said to have paid the subse¬ 
quent tax involuntarily if he had the fact of the threatened 
distraint at a prior time in mind when he made the pay¬ 
ment of any subsequent tax. 

The judge of the lower court who denied the District's 
motions to dismiss observed that “Banking is a highly vul¬ 
nerable business, and dependent upon the good will and 
patronage of the public” (App. 47), and the trial judge 
observed that “It has frequently been said that banking is 
a highly vulnerable business” (App. 145). Presumably, 
these observations by the two judges of the lower court are 
predicated upon some theory that insofar as respects their 
payments of taxes banks and trust companies stand in a 
class separate and distinct from all other taxpayers. Such 
a supposition is manifestly erroneous because it is quite 
obvious that whatever stigma may be attached to delin¬ 
quency in tax payments is equally applicable to individual 
taxpayers and to businesses other than banks or trust com¬ 
panies. 

Finally, in this discussion of local decisions on the ques¬ 
tion, it is significant that neither the judge of the lower 
court who denied the District's motions to dismiss nor the 
trial judge, although each filed a memorandum, cited any 
authority for the conclusions of law. No mention was made 
by either judge of any cases of this Court. 

Supreme Court Cases 

While counsel for appellant are convinced that the prin¬ 
cipal question in these cases should be resolved upon the 
authority of adjudicated cases decided by this Court, it is 
believed not inappropriate to discuss some of the cases of 
the Supreme Court of the United States involving the ques¬ 
tion. 

Atchison, Topeka & Santa Fe Railivay Co. v. O'Connor, 
223 U. S. 280, 56 L. Ed. 436, 32 S. Ct. 216, involved an ac- 
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tion to recover taxes alleged to have been involuntarily 
paid. The State of Colorado, in addition to having a jlaw 
giving an action of debt to the State for a failure to pay 
taxes, also had a provision that: 


ii* * * every corporation that fails to pay the tax 
shall forfeit its right to do business within the 
State until the tax is paid”. 

The statute involved thus summarily provided for the relo¬ 
cation or suspension of the license of any corporation tpat 
failed to pay the tax. As has already been stated in tihis 
brief, neither trust company was faced, insofar as jthe 
record discloses, with any revocation or suspension of any 
license granted by the District of Columbia to engage in jits 
business. 

I 

The statute levying the tax involved in Gaar, Scott | <£ 
Co. v. Shannon , 223 U. S. 468, 56 L. Ed. 510, 32 S. Ct. 2 l 3G, 
provided that if the tax was not paid by May 1st a penalty 
of 25 per cent should be added, and if not paid by July 1st 
the permit of the foreign corporation to do business in the 
State of Texas should be forfeited “without judicial As¬ 
certainment” and the company deprived of the right to sue 
in the courts. In holding the payment of tax to have bejen 
made involuntarily, the Supreme Court declared that:: 

| 

“Neither a statute imposing a tax, nor the ex¬ 
ecution thereunder, nor a mere demand for pay- i 
ment, is treated as duress. It does not necessarily 
follow that there will be a levy on goods. Or, if 
there is, the citizen, to avoid the consequences of 
the levy, may pay the money, regain the use of his ; 
property and maintain a suit for the recovery of 
what has been exacted from him. The legal rem¬ 
edy redresses the wrong. But he has the same 
right to sue if he pays under compulsion of a 
statute, whose self-executing provisions amount to j 
duress. An act which declares that where the 
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franchise tax is not paid by a given date a penalty 
of twenty-five per cent shall be incurred, the li¬ 
cense of the company shall be cancelled, and the 
right to sue shall be lost, operates much more as 
duress, than a levy on a limited amount of prop¬ 
erty. Payment to avoid such consequences is not 
voluntary but compulsory, and may be recovered 
back. ’ ’ 

In the Gaar case the Supreme Court cited Swift Co. v. 
United States , 111 U. S. 22, 28 L. Ed. 341, 4 S. Ct. 244, and 
the Atchison case, along with others. 

Although the Swift case was decided in 1884, and the 
Atchison and Gaar cases in 1912, all three cases were cited 
by this Court as recently as 1940 in the Panitz case, supra , 
and the Atchison case was cited by the Municipal Court of 
Appeals in 1943 in the Lindner case, supra. 

II 

ON THE QUESTION OF FAILURE TO EXHAUST THEIR 
ADMINISTRATIVE REMEDIES 

Appellant, as one of its points on appeal, contends that 
each trust company failed to exhaust its administrative 
remedy before filing its complaint in court. Each trust 
company alleged in the lower court that the taxes involved 
were paid in order to prevent interest and penalties from 
being assessed, and the trial judge below observed in his 
memorandum that “In making the payments the banks did 
what was necessary to avoid penalties” (App. 145). We 
conceive that the trial judge meant by the use of the word 
“penalties” the interest provided by law for delinquency. 
Section 7 of the Act of June 25, 1938, 52 Stat. 1201., ch. 702 
(Sec. 47-307, D. C. Code 1940) authorizes the Commission¬ 
ers of the District of Columbia, in their discretion, to waive, 
in whole or in part, interest or penalties, or both, on un¬ 
paid taxes due the District when in their judgment such 
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action would be equitable or just or in the public interest. 8 
This statute clearly provided an administrative remqdy 
which, under well established law, must have been fdllv 
exhausted before resort could properly be made to fhe 
courts. 

In addition to being allowed an extension of time for 
payment of portions of the tax for both tax years involved, 
American Security was relieved from the payment of in¬ 
terest and penalties for such late payments by the Cojm- 
missioners of the District of Columbia (App. 52, 5$). 
American Security did not request any further extension 
of time to pay such taxes and did not request a waiver of 
either interest or penalties, or both, for non-payment of apy 
taxes for any period beyond January 15, 1947 (App. 53). 
Washington Loan was allowed an extension for payment 
of a portion of the 1947 taxes and all interest and penal¬ 
ties for the late payment thereof was waived by the Coin- 
missioners (App. 174). Washington Loan did not request 
any further extension of time to pay said taxes and did pot 
request any waiver of interest or penalty for non-paymept 
thereof for any period beyond January 15, 1947 (App. 174). 

The failure to exhaust administrative remedies is fatal. 
The rule that administrative remedies must be fully ex¬ 
hausted before relief is sought in the courts has been wpll 
stated by the Supreme Court in Aircraft & Diesel Equip¬ 
ment Corporation v. Hirsch , et al.,° as follows: 


“ * * # The doctrine, wherever applicable, does 
not require merely the initiation of prescribed ad¬ 
ministrative procedures. It is one of exhausting j 
them, that is, of pursuing them to their appropriate 

i 

— 

8 Said Section 7 of the 1938 Act, supra, provides as follows: 

“The Commissioners of the District of Columbia are authorized, in thpr 
discretion, to waive, in whole or in part, interest or penalties, or both, <j>n 
unpaid taxes and special assessments due the District of Columbia, when, 
in their judgment, such action would be equitable or just or in the public 
interest.” 

»331 U. S. 752. 91 L. Ed. 1796, 67 S. Ct. 1493. 
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conclusion and, correlatively, of awaiting their 
final outcome before seeking judicial intervention.” 

The Supreme Court said in the earlier case of Myers v. 
Bethlehem Shipbuilding Corporation , 303 U. S. 41, 82 L. Ed. 
G38, 58 S. Ct. 459, that the rule requiring exhaustion of 
administrative remedies before resort to judicial relief is 
one of “judicial administration—not merely a rule gov¬ 
erning the exercise of*discretion—it is applicable to pro¬ 
ceedings at law as well as suits in equity” (p. 51 footnote 
9). The Court further said in the Myers case that the rule 
requiring exhaustion of the administrative remedy cannot 
be circumvented by asserting that the charge on which the 
complaint rests is groundless. In that case the employer 
sought to enjoin officials of the National Labor Relations 
Board from holding hearings on the ground that the busi¬ 
ness was not covered bv the National Labor Relations Act. 

* 

The Supreme Court held that the injunction could not be 
issued and pointed out that the injunction would violate the 
long settled rule of judicial administration that no one is 
entitled to judicial relief for a supposed or intended injury 
until the prescribed administrative remedy has been ex¬ 
hausted. There are many cases cited in support of the 
aforesaid rule in footnote 9 of the Myers case, supra. 

Punits et al. v. D. C., supra , involved a taxpayer who 
sought to recover a business privilege tax from the District 
of Columbia. The statute there involved, which created the 
Board of Tax Appeals for the District of Columbia, pro¬ 
vided that any taxpayer who had paid within three years 
immediately preceding the approval of the Act any tax to 
the District involuntarily, and under circumstances which 
according to law would entitle such taxpayer to the right 
to sue at law for the recovery of such tax, could within 90 
days from the approval of the Act appeal to the Board of 
Tax Appeals. This, of course, was Congressional author¬ 
ity for taxpayers to take their cases to the Board of Tax 
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Appeals rather than the courts in the District of Columbia 
in cases arising under the common law rule of involuntary 

• I ^ 

payment covering a three-year period preceding approval 
of the Act creating the Board of Tax Appeals. The tax¬ 
payers in that case paid the taxes involved under a threat 
made by the Assessor that their license to do business ] in 
the District would be revoked unless they were paid and, of 
course, the payments were made to prevent the loss of tli^ir 
license. The Board of Tax Appeals dismissed the petition 
for want of jurisdiction on the ground that the taxpayers 
had not paid the tax involuntarily. The Board took tpe 
position that since the taxpayers had not proceeded to the 
hearing the Assessor would have accorded them before Re¬ 
voking their license they had failed to exhaust their admin¬ 
istrative remedy and hence did not pay the tax involuntarily 
within the meaning of the law. This Court reversed, hold¬ 
ing that the tax had been paid involuntarily because it was 
paid to avoid loss of a license to do business but the Coujrt 
said that “It is, of course, elementary that one is required 
in tax procedure to exhaust the administrative remedies]” 
The Court went on to say, however, that it is equally wqll 
settled that one need not appear before an administrative 
agency not in a position to consider the particular objection 
made, pointing out that the taxpayers in that case chal¬ 
lenged the constitutionalitv of the statute and that the As- 
sessor had no authority, and no inherent power, to rule cjn 
constitutional objections to the tax. 

A recent application of the rule that administrative 
remedies must be exhausted prior to seeking judicial relief 
is contained in the case of Camp v. Herzog, 88 U. S. App. 
I). C. 373, 190 F. 2d 605. That case involved an appeal bv 
a member of the Bar of Texas who sought to enjoin thjc 
members of the National Labor Relations Board fro^n 
proceeding with a hearing to determine whether disbar¬ 
ment or other disciplinary action should be taken against 
him because of a physical assault upon a Board attornej'. 
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In seeking judicial intervention the appellant contended 
that the Board was not authorized either expressly or im¬ 
pliedly to conduct disciplinary proceedings against him, and 
that even if it did possess such inherent power it had not 
exercised that power in the manner required by the Ad¬ 
ministrative Procedure Act. Although it does not appear 
in the opinion, the suit was apparently dismissed in the 
United States District Court for the District of Columbia 
because the appellant had not exhausted his administra¬ 
tive remedy, this Court stating “We agree with the Court 
below that this suit must fail.” 

In the case of Mallory Coal Co. v. National Bituminous 
Coal Commission, 69 App. 1). C. 166, 99 F. 2d 399, it was 
held that a person aggrieved must seek and exhaust his ad¬ 
ministrative remedy even though in a particular case no 
remedy is specifically provided. That case involved a pro¬ 
ceeding by the Coal Company to review an order of the 
National Bituminous Coal Commission directing that the 
individual cost returns furnished by the company be made 
available for inspection on final hearing. The petition was 
dismissed. Provision had been made, pursuant to author¬ 
ity granted by the statute involved, for procedures which 
might have been used by the petitioners for the purpose of 
objecting to the order issued by the Coal Commission. In 
dismissing the petition the Court said (69 App. D. C. 174): 

“* * * Short cuts to judicial review are not in¬ 
tended by Congress or encouraged by the courts. 
Instead, the person who claims to have been ag¬ 
grieved is required to seek and exhaust his remedy 
even though in a particular case no remedy is 
specifically provided [citing] ; and even though he 
may believe that his search will be futile.” 

Other cases where the rule requiring exhaustion of ad¬ 
ministrative remedies prior to judicial relief has been 
applied are: 


Goldsmith v. Board of Tax Appeals, 270 U. S. 117, 

70 L. Ed. 494, 46 S. Ct. 215; 

Macauley v. Waterman Steamship Corp., 327 U. S. j 
540,'90 L. Ed. 893, 66 S. Ct. 712, cert, den., 327 
U. S. 765, 90 L. Ed. 996, 66 S. Ct. 685; 

Federal Power Commission v. Arkansas Power & 
Light Company, 330 U. S. 802, 91 L. Ed. 1261, 

67 S. Ct. 962, rehearing denied 330 U. S. 856, 

91 L. Ed. 1297, 67 S. Ct. 1090; 

Johnson v. Nelson, 86 IT. S. App. D. C. 98, 180 F. 

2d-386, cert, den., 339 U. S. 957, 94 L. Ed., 1368, 

70 S. Ct. 980; 

Schloshcrg v. District of Columbia, 74 W. L. R. 6. 

It is apparent from the foregoing that the respective Al¬ 
legations of appellees in their complaints in the court bel<j)w 
that the taxes here involved were paid involuntarily under 
duress and compulsion “to avoid the penalties prescribed 
by law for nonpayment thereof” (App. 3) and “to avoid 
the pecuniary penalty provided for” by law (App. 15j7) 
are entirely without merit. 

111 ! 

ON THE QUESTION OF INTEREST 

I 

In each case the lower court included in its Judgment 

- i 

against the District and in favor of the respective appellees 
interest from the dates the taxes were paid (App. 155, 251, 
252). There is no statutory provision for the payment of 
interest on a refund of gross earnings taxes. The onfy 
provision relative to interest is Section 1184 of the Act jof 
March 3, 1901, 31 Stat. 1378, ch. 854 (Section 28-2707, I). C. 
Code 1940), which pertains to actions to recover a “liquid¬ 
ated debt” on which interest is payable by contract or by 
law or usage, and which provides that judgment for t)ie 
plaintiff shall include interest on the principal debt frotn 
the time when it was due and payable, at the rate fixed by 
contract, if any, until paid. The actions here involved we|*e 
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not for a ‘‘liquidated debt”. A “liquidated debt” is such 
when it is certain what and how much is due. Gasper v. 
Mayer, 171 Okla. 457, 43 P. 2d 467, 471; Shima v. Brown, 
77 U. S. App. I). C. 115, 133 F. 2d 48, cert. den. 318 U. S. 
787, 87 L. Ed. 1154, 63 S. Ct. 982. 

CONCLUSION 

The lower court was in error in not granting the Dis¬ 
trict's motions to dismiss the complaints in these cases. 

The “finding” by the trial court in each case that the 
payments in question were made “involuntarily” is not 
properly one of fact, is erroneous, and should be set aside. 
The conclusions of law are erroneous and should also be set 
aside. The judgments should be reversed and the cases 
remanded to the District Court with instructions to dismiss 
the complaints. 
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IN THE 

United States Court of Appeals 

for the District of Columbia Circuit 


No. 11,264 


District of Columbia, Appellant, 
v. 

The Washington Loan and Trust Company, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

i 

The Washington Loan and Trust Company sued the Dis¬ 
trict of Columbia for the refund of gross earnings tjixes 
involuntarily paid under protest and duress, illegally as¬ 
sessed, collected, and retained. The taxes involved yrere 
levied against appellee at the rate of 6% on gross earnjngs 
without deduction for interest paid on savings deposits 
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instead of at the rate of 4% after deduction of interest paid 
savings depositors. The latter is the proper basis in ac¬ 
cordance with decisions of this Court in Hamilton National 
Bank v. D. C 81 U. S. App. D. C. 200, 156 F. (2d) 843, and 
Bank Tax Classification Cases, 85 U. S. App. D. C. 109, 176 
F. (2d) 624. Appellant’s motion to dismiss was overruled 
by Judge Matthews, who wrote a memorandum opinion 
(App. 45). After trial and an informal memorandum (App. 
144), Judge Letts gave judgment for appellee trust com¬ 
pany (App. 247-251) and this appeal resulted. 

The facts are as follows: Each year from September, 
1929 through September, 1935, the District Collector of 
Taxes sent written demands to appellee stating that if the 
full amount demanded was not paid: 

“* * * There will be added thereto a penalty of 1% 
per month as provided by law and I shall immedi¬ 
ately employ the means which the law affords me in. the 
collection of personal taxes by a distraint of sufficient 
goods and chattels found within the District of Co¬ 
lumbia and belonging to you to satisfy this claim and 
the costs that may accrue. 

“In this connection your attention is called to the 
fact that the law gives me authority for want of such 
goods and chattels, to levy upon and sell at auction 
vour estate and any interest in real estate in the 
District of Columbia. This authority I shall exercise 
if the above tax is not paid as demanded.” (App. 
201 , 202 ) 

Thirteen such letters were written to appellee (App. 
176, 232). 

Sec. 47-1301, D. C. Code, 1940 Ed., provides that the Col¬ 
lector of Taxes may without notice distrain sufficient goods 
and chattels of a delinquent taxpayer, together with penal¬ 
ties and costs, and for want of such goods and chattels may 
sell the taxpayer’s real estate. Sec. 47-1402 provides for a 
ten-day notice before distraint and similar procedure there¬ 
after. The Collector may proceed under either provision. 

From November 30, 1944 through August 29, 1950, the 



District litigated the question of bank taxation, continuing 
to do so even after this Court’s decisions in Hamilto'n Na¬ 
tional Bank v. D. C., 81 U. S. App. 200, 156 F. (2d) 84$, and 
Bank Tax Classification Cases, 85 U. S. App. D. C. 10b, 176 
F. (2d) 624, and D. C. Exhibit No. 8 (App. 237-243|) In 
the fiscal years 1947 and 1949 the legality of the veryjtaxes 
here sought to be recovered by appellee was being tested in 
the aforementioned cases, both in the D. C. Board of Tax 
Appeals and in this Court. 

On August 20,1945, the Assistant Asessor of the District 
wrote appellee with reference to the assessment fo|r the 
fiscal year 1946, on the letterhead of the Board of Personal 
Tax Appraisers, stating that: 

“The Assessor and this office have been in confer¬ 
ence with the Committee on Taxation of the p. C. 
Bankers Association with a view to having reports 
from all banks on a uniform basis.” (App. 203)! 

I 

On March 25,1946, the Assistant Assessor wrote appellee 
as to taxes for the fiscal year 1946: 

“* * * when final assessment is made interest on 
additional taxes will be waived, provided payment is 
made within thirty days of the date of rendition qf the 
bill * * (App. 204) (Emphasis supplied) 


On June 27, 1946, appellee received a report frorji the 
Bankers Committee on Taxation to the effect that forms 
would not be ready by July 1st, that the Corporation Coun¬ 
sel’s office had been heavily engaged in other matters and 
in any event wanted to await the decision of the Couirt of 
Appeals in the Hamilton Bank case (App. 205, 206) 

On July 17, 1946, appellee received a further report] indi¬ 
cating that the District of Columbia would insist uporj tax¬ 
ing all banks at the top rate of 6% in the face of the first 
Hamilton Bank decision. (App. 206-209) (This was done 
and corrected in the second Hamilton Bank case, 85 U. S. 
App. D. C. 109, 176 F. (2d) 624.) 
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On July 24, 1946, appellee received a further report from 
the Chairman of the Banking Committee on Taxation stat¬ 
ing that he had been advised by the Assessor that the dead 
line of August 1st for filing returns for the year 1947 had 
been indefinitely extended: 

“* * * and that no penalties will be assessed as long 
as returns are in bv the date determined bv the As- 
sessor’s office.” (App. 210) 

On the same day the Assistant Assessor of the District 
wrote appellee that preparation of forms, etc., for the 1947 
returns had been delayed and that an extension for filing 
the returns (due in the month of July) had been granted 
by the Board of Personal Tax Appraisers to September 30, 
1946. This letter ended with: 

“When bills for the fiscal year are rendered, the As¬ 
sessor and the Board of Personal Tax Appraisers will 
recommend to the Board of Commissioners that pen¬ 
alties for late payment of taxes be waived , provided 
payment is made within thirty days after rendition 
of bills.” (App. 211-212) (Emphasis supplied) 

On September 26, 1946, another letter was sent appellee 
from the Assistant Assessor, stating: 

“That further delay was unavoidable because prep¬ 
aration of returns ‘must await certain administrative 
action ’ * 

and that when returns were distributed a filing date would 
be set and reasonable extensions granted but: 

“As stated in the letter of July 26, 1946 ‘when bills 
for the fiscal year are rendered the Assessor and Board 
of Personal Tax Appraisers will recommend to the 
Board of Commissioners that penalties for payment 
of late taxes be waived’ * * (App. 213) 

Under date of November 6, 1946 came another letter 
from the Assistant Assessor to appellee containing the fol¬ 
io wfing: 






“The Board of Commissioners has also approved 
the waiving of penalties for late filing of 1947 returns 
by banks, trust companies * * * and penalties fot late 
payment provided returns are filed not later than plates 
fixed by the Board of Personal Tax Appraisersj, and 
provided further that taxes are paid within thirty\day$ 
from date of rendition of bills * * (Emphasi^ sup¬ 
plied) 

I 

The letter ended with the following: 

“It is suggested to those institutions which! may 
desire to pay taxes during the calendar year 1946 that 
they submit the statement and returns as soon as brac- 
tical.” (App. 217) j 

On December 12, 1946, appellee, in response to thisj sug¬ 
gestion, filed its return (App. 232) and on December 23, 
1946, received the bill from the District, the covering letter 
ending as follows: 


“The Board of Commissioners, D. C., has approved 
the waiving of penalties for late payment provided 
the taxes are paid not later than January 15, 1947.” 
(Plaintiff’s Exhibit 8, App. 219) (Emphasis supplied) 


The bill accompanying this letter contained on its face 
the following notation: “Penalty 1% each succeeding 
month. ” (App. 162) 

On December 27, 1946 appellee wrote the Collector of 
Taxes, enclosing its check for the amount demanded, with 
the following statement: 


“This tax is being paid under protest and with full 
reservation of all rights that we have for the recovery’ 
thereof. The assessment we believe to be illegal be¬ 
cause of the irregular and discriminatory way in vfhich 
it has been levied, and the inclusion of items believed 
to be improper.” (App. 160) 


The bill itself also carried the notation that it was paid 
under protest. The same procedure was followed in Rela¬ 
tion to payments for the fiscal year 1949. 
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Appellee appealed to the District Commissioners for a 
refund of the taxes in question (App. 219) and received a 
non-committal answer. (App. 222) 

A Committee of the Bankers Association was in co-opera¬ 
tion with the District officials as to revision of forms and 
basis of taxation throughout the period involved. (App. 
203-219) Assistant Assessor Martin testified as follows: 

“We were co-operating with the Committee on Tax¬ 
ation of the banks, headed by Mr. Burton, the Chair¬ 
man. There was complete understanding at all times 
as to the time when returns would be filed and payment 
would be expected (Emphasis supplied) 

and that it was “unnecessary” to seize appellee’s property 
because: 

“ * * * there was complete understanding as to the 
time for payment.” (App. 195) (Emphasis supplied) 

He also stated that any extension of time for payment 
would depend on the circumstances, and that three or four 
months would be the limit. (App. 198, 199) 

Appellee’s Vice President, Ralph Endicott, testified that 
he had charge of appellee’s tax matters, was familiar with 
banking matters in the District and the background of the 
tax situation (App. 177), that the taxes in question were 
paid under protest in writing, it being asserted that they 
were “irregular and discriminatory” (App. 100); that in 
view of past experience with the District they were paid 
under duress and compulsion to avoid distraint, public em¬ 
barrassment (App. 178), the automatic imposition of pen¬ 
alties of 1 % per month on approximately $44,000.00 for the 
year 1947 and $56,000.00 for the year 1949, and to protect 
depositors and stockholders (App. ISO, 181); that he had 
knowledge of the Hamilton Bank case (App. 178); that all 
that resulted from past protests and appeals to the Dis¬ 
trict officials were letters from the District threatening dis¬ 
traint and seizure (App. 183); that despite the Hamilton 
Bank Case the District continued to assess appellee at 6% 



without deduction for the amount of interest paid tb sav¬ 
ing depositors, and continued so to do until the sprjng of 
1950 (App. 183); and that “it was our opinion that w<j were 
under compulsion to pay these taxes because of past ex¬ 
perience with the Collector’s office” to avoid penalties, dis¬ 
traint and seizure of the bank’s property; “banking is a 
very vulnerable business” (App. 180); appellee coulid not 
face public embarrassment if seizure took place (App. ISO, 
183); that in each instance the District set a dead liijie for 
the payment of the tax (App. 180, 181); payment (j>f the 
tax was necessary to protect the bank’s business (Ap]j). 180, 
190); that he had never forgotten the threat of distraint 
and seizure letters (App. 191); that he was familiar with 
the distraint provisions of the Code (App. 190); and that 
“we were always mindful of the fact that if we did not pay 
these taxes we were subject to penaltv and distrkint” 
(App. 191). | 

SUMMARY OF ARGUMENT 

Common law permits the recovery of taxes illegally as¬ 
sessed and involuntarily paid. Involuntary payment of 
taxes may not be determined by narrow fixed classifications. 
Whether a payment is involuntary or not must be determ¬ 
ined by the circumstances of the case. An illegal (ax is 
recoverable if paid under circumstances that show coinpul¬ 
sion or duress (actual or implied), potential harm to busi¬ 
ness, actual or implied threat of distraint, or automatic im¬ 
position of onerous penalties for failure to meet thje tax 
collection demand, sufficient to influence the apprehensions 
and conduct of a prudent business man. Within the purview 
of the authorities cited herein, appellee paid the iillegal 
taxes involuntarily and may recover therefor. 

Appellee exhausted its administrative remedy, if such 
there was. 

Interest from date of payment is recoverable on 'taxes 
illegally assessed and involuntarily paid. 
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ARGUMENT 

I. 

The Principal Question Involved Is Whether or Not the 
Payments of the Taxes In Question Were Made “In¬ 
voluntarily ’ ’ 

It is well settled that payment of taxes illegally assessed 
and paid by the taxpayer involuntarily may be recovered. 
Atchison, Topeka <& Santa Fe Railway Co. v. O’Connor, 
223 U. S. 280, 56 L. Ed. 436; 1Jill v. D. C. T 7 Mackey (18 

D. C.) 481, 490. 

The question of what constitutes an involuntary pay¬ 
ment is one of fact. As far back as 1880 the Court said: 

“It is useful, no doubt, to employ standards in de¬ 
termining the nature of conduct, but after all this 
question of 'voluntary or involuntary payment is one of 
fact, and should be determined like other questions of 
fact and not by arbitrary rule.” (Emphasis supplied) 
Hill v. D. C., 7 Mackey (18 D. C.) 481, 490. 

As Judge Letts said: 

“Each plaintiff asserts the payment of such taxes 
so erroneously imposed was involuntarily made, that 
payment was made under duress and compulsion. The 
contention so made by the plaintiff banks and denied 
by defendant presents an issue of fact. A determina¬ 
tion of that issue is conclusive in each case. The evi¬ 
dence upon which decision must rest should be viewed 
and weighed in the light of modern law and in recog¬ 
nition of the implications and inferences which arise 
from the facts and circumstances shown in evidence.” 
(App. 145) 

The case of Robertson v. Frank Bros., 132 U. S. 17, at 
pages 23 and 24, held as follows: 

“The ultimate fact * * * was the moral duress not 
justified by law. When such duress is exerted under 
circumstances sufficient to influence the apprehension 
and conduct of a prudent business man payment of 
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money wrongfully induced thereby ought not to be 
regarded as voluntary. But the circumstances of the 
case are always to be taken into consideration. When 
the duress has been exerted by one clothed with offfcial 
authority or exercising a public employment, less evi¬ 
dence of compulsion pressure is required, * * *.” j 
“* * * in our judgment the payment of mone^ to 
an official, as in the present case, to avoid an onerous 
penalty, though the imposition of that penalty might 
have been illegal, was sufficient to make the payment an 
involuntary one.” 

I 

In the local Hill case above cited, the Court said: 

i 

“It is manifest that these later cases relieve ;the 
question of voluntary and involuntary action fromlthe 
artificial test formerly applied, and that they recog¬ 
nize more distinctly the ordinary considerations which 
control human conduct. To say that a man who pfiys 
money must be held to have acted freely unless he did 
it under the pressure of immediate and urgent necess¬ 
ity, suggests a high standard of pluck and manhojod, 
but in transactions with the Government it is nojt a 
fair or reasonable test. When a demand is made\by 
an official, known to have at his back , even though | he 
mag not threaten to use them , the penalties of the law, 
the individual citizen does not stand on an equal foot¬ 
ing in the dealing.” (Emphasis supplied) (Pg. 489}) 

Benzoline Motor Fuel Co. v. Bollinger (1933), 353 Ill. 
600, 187 N.E. 657, was a suit to restrain the state director 
of finance from paying a motor fuel tax into the state treas¬ 
ury. The tax required distributors to pay a tax of 2^ per 
gallon “and with provisions for the imposition of penalt}ies 
in case distributors failed or refused to comply with the 
act.” The complainant corporation was a large one bear¬ 
ing a good reputation. To have become known as a trhde 
violator would have worked serious injury to its business 
which was highly competitive. The Court said, on page 
660: 

j 

I 

“ * * *; but where there is an involuntary accept¬ 
ance of the statutory provisions, or where money is 
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paid under the pressure of severe statutory penalties 
or to avoid disastrous effects to business, the payment 
is involuntary and money paid may be recovered. Union 
Pacific Railroad Co. v. Public Service Commission of 
Missouri, 248 U. S. 67, 39 S. Ct. 24, 63 L. Ed. 131. Vir¬ 
tual or moral duress is sufficient to prevent a payment 
made under its influence from being voluntary. Robert¬ 
son v. Frank Bros. Co., 132 U. S. 17, 10 S. Ct. 5, 33 L. 
Ed. 236. Where such duress is exerted under circum¬ 
stances not justified by law it need only be sufficient 
to influence the apprehensions and conduct of a pru¬ 
dent business man. If the duress is exerted by any one 
clothed with official authority or who is exercising a 
public employment, less evidence of compulsion or 
pressure is required * * * We regard as unimportant 
the argument advanced that the director of finance 
did not make any threats or coerce any one into paying 
the tax. The statute designated and empowered that 
official to collect the tax. The penalties for non pay¬ 
ment of the tax were not formulated as rules and regu¬ 
lations by the director; they were part of the statute, 
so that the statute—not the director—was proclaiming 
the penalties to the motor fuel distributors of the state. 
The distributors had every right to indulge in the legal 
presumption that an officer of the state would live up 
to his oath of office to perform the duties imposed upon 
him by law.” 

Crow f ct al. v. City of Corpus Christi (1945), 146 Tex. 
558, 209 S.W. (2d) 922, was a suit by a cab company opera¬ 
tor against the city to enjoin the collecting of any gross 
receipts’ tax, or license fee or street rental fee and to re¬ 
cover fees paid under duress. No protest was filed but 
there was a stipulation: “That the taxes and charges were 
paid without any protest or notice of protest to the city, 
but would not have been paid except for the. penal provi¬ 
sions contained in the ordinances; and that such amounts 
as were paid under the franchise ordinances were similarly 
paid but would not have been paid except for the clauses 
providing for cancellation for non-payments (Underlining 
italicized by Court) 
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The taxes were held to have been paid involuntarily, the 
Court saying at page 924 of its opinion: 

“The early common law doctrine of duress has!been 
expanded (17 Am. Jur., p. 875) and many courts Ihave 
adopted the modern doctrine of ‘business compulsion,’ 
under which ‘it is established that where by reason of 
the peculiar facts a reasonably prudent man finds that 
in order to preserve his property or protect his busi¬ 
ness interest it is necessary to make a payment of 
money which he does not owe and which in equity and 
good conscience the receiver should not retain, the pay¬ 
ment may be recovered.’ 40 Am. Jur., p. 831. A view 
similar to that of ‘business compulsion’ has been l|aken 
by our courts in cases involving the recovery of illegal 
taxes or fees; * * 

In E/fell Realty Corporation v. City of New York (1937), 
165 ATisc. 176, 299 N.Y.S. 373, an apartment house ojvner 
paid a city tax on wash tubs under protest and brejught 
action to recover the amount paid on the ground that the 
tax was illegal. The court held the payment involuntary, 
stating: i 

“Apart from the fact that plaintiff’s property was 
subjected to a lien for the amount of the illegal tax, 
there was the menace of the accrual of a penalty for 
delay, of 7 percent interest per annum. Obviously!, the 
purpose of the penalty, which is in excess of the legal 
rate of interest, was to force or coerce payment. iThis 
was sufficient to constitute duress. Aetna Ins. do. v. 
Mayor of City of New York, 153 N.Y. 331, 47 jNT.B. 
593. * * * In the circumstances, plaintiff had the right 
to make the payment, and it ill becomes the defend¬ 
ant’s officers, who imposed the illegal tax, to claim that 
the payment was voluntary. The payment under pro¬ 
test amply indicated that it was conditioned lipon 
plaintiff’s reserved right to recover the same by ap¬ 
propriate and orderly action, and the defendant is 
estopped from asserting that the payment was volun¬ 
tary.” 
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From the authorities cited it appears that the modern 
trend is to broaden the application of the common law 
doctrine of involuntary payments by recognizing a form 
of business compulsion inherent in summary statutory 
provisions imposing penalties to aid in the collection of 
taxes. 

See also 51 Am. Jur., Taxation: 

“Sec. 1202. Duress, Generally. * * * When a payment 
of an illegal tax is made in order to avoid a penalty 
or disability which may be imposed upon the taxpayer 
without giving him his day in court, such payment will 
be considered involuntary.” And cases cited there¬ 
under. 


and 


“Sec. 1195. Payment before Tax is Delinquent or 
Enforceable .—The payment of a tax before it becomes 
delinquent and before its collection can be enforced by 
compulsory process, is generally held to be voluntary. 
It is to be borne in mind that there is a distinction be¬ 
tween a payment of a tax before the same becomes 
enforceabe, for the purpose of avoiding a pecuniary 
penalty which automatically attaches, and a similar 
payment made with the view of preventing a seizure or 
sale of the payor’s person or property. In the latter 
case, some further act must be done by the collecting 
officers after the tax becomes enforceable, before the 
danger is so imminent that it may be said with abso¬ 
lute certainty that payment is the only means of pre¬ 
venting the seizure or sale; but in the former case, the 
penalty attaches by virtue of statutory provision, with¬ 
out any further act on the part of any person, so that 
on the day before the penalty attaches it may be said 
with absolute certainty that the penalty will be added 
to the tax unless payment is made on that day. Hence, 
a payment could never be made to avoid a penalty, with 
any degree of success in accomplishing its purpose, 
except prior to the time fixed by law for the attach¬ 
ment of the penalty. * * And cases cited thereunder. 







And 

4 ‘Sec. 1196. Payment to Avoid Penalty, Interesf, or 
Costs, or to Secure Discount or Rebate .—"While tjhere 
is lack of agreement among the authorities, the | pre¬ 
ponderance of opinion is that a payment of tax^s is 
deemed involuntary where it is made to avoid a 
pecuniary penalty provided for by law in case of hon- 
payment within a certain period * * *.” And cases 
cited thereunder. 

! 

I 

Also see 21 Ruling Case Law, 154, 155, as follows: 


1 * Among the instances of relaxation of the strictness 
of the original common law rule is the case of pay¬ 
ments constrained by business exigencies, that is pay¬ 
ments of illegal charges or exactions on the part of the 
payors being stopped in their business if the money 
is. not paid. It has been stated that the general rule 
with regard to duress of this character is that where, 
by reason of the peculiar facts, a reasonably prudent 
man finds that in order to preserve his property or 
protect his business interests, it is necessary to njiake 
a payment of money which he does not owe and wjiich 
in equity and good conscience the receiver should} not 
retain, he may recover.” And cases cited thereunder. 


Also see 64 A. L. R. 9, and cases cited thereunder. 

Appellant argues that the criteria to be used in deter¬ 
mining whether the payment of taxes was voluntary or in¬ 
voluntary is laid down by this Court in Blanks v. Ha'pen, 
66 App. I). C. 118. This case held that a payment kvas 
voluntary but all that the record showed was that the license 
fee was paid “under protest and the officer having told him 
that if he did not pay it, he would be arrested.” The dis¬ 
trict contended that inasmuch as no protest was filed hnd 
no authority existed in the officer to make an arrest, under 
the circumstances the mere statement that the tax was paid 
under protest was not sufficient to make an involuntary 
payment. This case was decided in June, 1936, and !the 
majority of the Court, Justice Stephens dissenting, relied 
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on the case of Union Pacific Railroad Co. v. Dodge County 
Commissioners, 98 U. S. 541, 544, 25 L. Ed. 196, and the 
case of Wabaunsee County Com’rs. v. Walker, 8 Kan. 431, 
the Supreme Court having adopted the language of that 
case. In the Blanks case, as shown by the records of this 
court, plaintiff operated a rooming house and when the 
license law of apartment houses was called to his attention 
by the officers, he paid a $15.00 license fee. In the following 
year the District took him into police CQurt for failure to 
pay the license fee on two similar properties (though not 
on the premises on which he had paid a fee for the pre¬ 
ceding year). He was discharged, presumably because 
he was operating rooming houses and not apartment houses. 
Whereupon, he filed suit for the refund of the $15.00 license 
fee and carried it to this Court with the above mentioned 
result. 

The rule of the Wabaunsee case, supra, was relaxed in 
First National Bank of Hoxie v. Board of County Com’rs. 
of Sheridan County, 134 Kan. 781, S Pac. (2d) 312, where 
it was admitted that the tax was illegally levied and that 
it had been paid under protest and that penalties for non¬ 
payment would not have been exacted for some months. 
The Court, after stating that the rule laid down in the 
Wabaunsee County case had been relaxed in several previ¬ 
ous cases, proceeded as follows: 

“The entire question was examined in detail and at 
great length in Ottawa University v. Stratton, 85 Kan. 
246, 116 F. 892, 895. There this court said: ‘In a 
general sense there should be an immediate and urgent 
necessity for the payment of the illegal demand; or 
such payment should be made to release person or 
property from detention, or to prevent an immediate 
seizure of person or property. Immediate, however, 
means certainly impending, rather than upon the point 
of instantly taking place. The inevitableness of the 
result, unless forestalled by payment, is the matter of 
primary consequence, rather than the nearness of the 
time when the tax proceeding will culminate. When the 
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taxing process has passed the stage in whiclf the 
amount and character of the tax may he reviewed, and 
has reached' the stage of collection, no discretion is 
left in the collecting officers, and it is to he presumed 
that they will follow the laiv and use all the wj leans 
provided for securing payment of the tax .’ Nothing 
could here be said that would add to the force of |what 
was said in that opinion. The language applies to the 
circumstances of the case at bar. Here everything that 
the taxing officers could do had been done. Nothing 
remained but for June 20tli to roll around, ancjl the 
penalties would have been added and a tax warrant 
handed to the sheriff. This court long ago reached the 
conclusion that it was not necessary that the sheriff 
should he knocking at the door with a tax warrant in 
his hand before the harassed taxpayer could pay y tax 
illegally levied and contest the validity.” (Emphasis 
supplied) 

The harsh doctrine of the Union Pacific case, siiipra, 
e e ^ the Coil rt in the planks case and by the! Dis¬ 
trict in its Brief, pages 19 and 20, has been modified by 
subsequent Supreme Court decisions. Cf. Bobertscin v. 
Frank Bros., supra, page 8. In Atchison, Topeka & S\anta 
Fe Railway Co. v. O’Connor, 223 IT. S. 280, 56 L. Ed.;436, 
Mr. Justice Holmes, feeling that the doctrine of voluntary 
payment had been pushed too far, said: 

“* * * when, as is common, the state has a jnore 
summary remedy, such as distress, and the pjarty 
indicates by protesting that he was yielding to jvhat 
he cannot prevent, the Court sometimes perhaps] has 
been a little too slow to recognize the implied dqress 
under which payment is made * * ” 

* * It may be that the forfeiture of the rigljit to 
do business would not be authoritatively established 
except by a quo warranto provided for in a following 
section, but before or without the proceeding the effect 
of the forfeiture clauses upon the plaintiff’s subse¬ 
quent contracts and business might be serious i(see 
Ludwig v. Western Union Telegraph Co., 216 it. S. 
146), and in any event the penalty would go on accru¬ 
ing during all the time that might he spent before the 


16 


validity of the defense could be adjudged. As appears 
from the decision below, the plaintiff could have had 
no certainty of ultimate success, and we are of opinion 
that it was not called upon to take the risk of having 
its contracts disputed and its business injured and of 
finding the tax more or less nearly doubled in case it 
finally had to pay. In other words, we are of opinion 
that the payment was made under duress.” (Emphasis 
supplied) 

In Ward v. Love County, 253 U. S. 17, 23, the payments 
were held to be involuntary where: 

“* * * to prevent a sale and to avoid the imposition 
of a penalty of 18% they yielded to the County’s de¬ 
mand and paid the taxes, protesting and objecting at 
the time that the same were illegal.” 

then in referring to Union Pacific Railroad Co. v. Dodge 
County Com’rs., supra, inter alia the Court said: 

“But those cases are quite distinguishable in their 
facts and some of the general observations therein to 
which the County invites attention must be taken as 
modified by the later cases just cited.” 

The case of Panitz v. District of Columbia, 72 App. D. C. 
131, holds that a payment made involuntarily is recover¬ 
able. True, the taxpayer made a payment to avoid re¬ 
vocation of a license, which is clearly duress on the part of 
the District. Beyond this it does not attempt to define 
involuntary payments, duress or compulsion in general. 

The case of District of Columbia v. Chapman, 25 App. 
D. C. 95, cited by appellant, stands for the well settled prop¬ 
osition that a payment of a tax in order to prevent the 
seizure of one’s property or the arrest and detention of 
one’s person is compulsion. It does not negate other forms 
of duress. 

The case of District of Columbia v. Glass, 27 App. D. C., 
576, 578, cited by appellant, involved an argument between 
the District and a Building and Loan Association as to 
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rate of tax on gross earnings. Apparently the plaintiff 
filed a gross earnings return. The District refused to| ac¬ 
cept less than 4% on gross earnings and delivered a jtax 
bill with notice to plaintiff to pay the same to the Collector 
of Taxes under pain of a certain penalty prescribed by lhw. 
The plaintiff stood its ground. Whereupon, the Collector 
of Taxes notified the plaintiff that unless it immediately 
paid the sum demanded and the penalty that had accrued 
thereon he would forthwith proceed to distrain and thereby 
enforce the collection. So the plaintiff paid the sum, includ¬ 
ing the penalty, under protest. The Court held that (the 
payment was under duress. 

In District of Columbia v. Riggs, 58 D. C. App. 349, the 
bank brought suit to recover taxes “paid under duress ijmd 
protest.” It had refused to pay the taxes demanded by the 
bill of the District of Columbia and had tendered a sum 
of money believed bv the bank to be the full amount of the 
balance due. The Collector of Taxes refused the tendered 
payment and threatened that the penalty of 1% per mofith 
as provided by law would be imposed and that the bank’s 
property would be distrained and sold if the amount de¬ 
manded was not. paid. The letter to the bank was simitar 
to the thirteen letters received by appellee. The payment 
being involuntary, the bank recovered the taxes so paid. | 

Apparently the theory of the District of Columbia, in {he 
year 1952, is that appellee, a taxpayer, must fight a paper 
duel with the District of Columbia, in the course of wh{ch 
the District must strike the taxpayer twice, once by bill 
carrying heavy penalties of 1% per month imposed by 
statute for failure to pay on time and again by letter 
threatening distraint before the taxpayer, yielding to tljat 
which he cannot prevent, can pay the tax, including penal¬ 
ties, and maintain his suit for recovery. After the dejad 
line for the penalty which is automatically imposed by lajw, 
under the District’s theory, the taxpayer must wait unjtil 
the District gets around to writing a threat of distraint, in 
addition to the existing threat of distraint without notice 

i 

i 
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contained in Section 47-1301 of the District Code, 1940 Ed. 
During this period (in this case) penalties of several hun¬ 
dred dollars a month would have continued to accrue. The 
taxpayer was under an unfair disadvantage. 

The District of Columbia cases cited by the District of 
Coumbia did not involve the concept of business compul¬ 
sion. Security National Bank of Watertown, S. D. v. Young 
(1932), 55 F. (2d) 616, 619, quoted and followed the doc¬ 
trine of Phillips v. City of Portsmouth, 115 Va. ISO, 7S S. E. 
651, 655, in the excerpt found in the District of Columbia’s 
Brief, page 22. On this point Cooley on Taxation, Vol. 3, 
4th Ed., Sec. 12S6, at page 2576 states: 

“Payment to avoid onerous penalty. The payment 
oi an illegal tax to avoid an onerous penaty is gen¬ 
erally held to preclude the payment being a voluntary 
one. So a payment of the illegal part of taxes, where 
the legal part alone is refused, to avoid the penalty, 
is a compulsory payment. There are decisions, how¬ 
ever, holding that a payment to avoid a penalty is 
nevertheless voluntary. * * V’ 

The above section then footnotes Phillips v. City of Ports¬ 
mouth, supra, and the quote from it found in Security Na¬ 
tional Bank of Watertown, S. D. v. Young, as the authority 
supporting the minority view expressed in the last sentence 
of Sec. 1286 above. 

Beck v. State (192S), 196 Wis. 242, 219 N. W. 197, 199, 
as disclosed in the quoted excerpt from that case in the 
District of Columbia’s Brief, imposed no more than the 
legal rate of interest for late payment. 

In the case of Ford Motor Co. v. State, et al. (1933), 65 1ST. 
D. 316, 25S N. W. 596, decided three years after the Water- 
town case, payment of an illegal state income tax assessed 
by the State Tax Commissioner on Foreign Corporations 
was held involuntary so as not to defeat an action to recover 
the tax, where the taxpayer, by failing to pay the tax 
would have incurred risk of substantial penalties and 
interest charges. The Court said in that case: 
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“Unless the additional assessments were paid; it 
would have been the duty of those charged with the 
collection in the manner provided by statute in the 
immediate future. As found by the trial court, the 
payment of the tax had been demanded, and the plain¬ 
tiff had a right to assume that the public officer charged 
with the duty of making collection would perform shch 
duty and enforce the collection of the taxes with penal¬ 
ties, interest, and cost.” 

In the instant case the notation on the face of the bill— 
“penalty—1% each succeeding month.”—was the equiva¬ 
lent of a statement on the part of the Collector of Taxes 
that a failure on the part of The Washington Loan and 
Trust Company to pay the tax by the date set would result 
in its being subjected to the penalties and distraint proceed¬ 
ings prescribed by law, in addition to which the Assessor’s 
letter of December 23, 1946, ended with the statement “the 
Board of Commissioners, D. C. has approved the waiving 
of penulty for late payment provided the taxes are paid not 
later than January 15, 1047.” (App. 219.) (Emphajsis 
supplied) 

Thirteen years after the case of Security National Bc\nk 
of Watertown v. Young (1932), 55 Fed. (2d) 616, 619, &th 
Circuit, cited by appellant, the case of City of Franklin v. 
Coleman Bros. Corp. (1945), 152 F. (2d) 527, 729, vjus 
decided in the First Circuit, where the tax payment vfas 
made under circumstances practically identical with thqse 
involved in this proceeding: 

“We think the defendant’s position is ^ifa i- r .^ 4 * 
“Since the plaintiff is not an inhabitant of the St^te 
of New Hampshire and since the state reserved its 
jurisdiction to execute civil process on the lands ac¬ 
quired by the United States and occupied by the plain¬ 
tiff it follows from the above section that the defend¬ 
ant’s tax collector could summarily and without notice 
distrain the plaintiff’s property in the event that it 
failed to pay the taxes assessed against it. A threat 
of such summary distraint, which if carried out would 
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seriously embarrass the plaintiff in the performance 
of its contract with the United States, seems to us 
enough to indicate clearly that the taxes in issue here 
were not paid voluntarily in contemplation of law. 
Furthermore, R. L. Ch. 77, Sec. 11 provides that ‘Inter¬ 
est at 10% shall he charged upon all taxes not paid 
on or before December 1st, after their assessment, 
from that date, which shall be collected with the taxes 
as incident thereto.’ Thus the plaintiff, in addition to 
the summary distraint of its property, was faced with 
the prospect of heavy interest charges if it did not pay 
its taxes when it did. Under these circumstances we 
can only conclude that the court below did not err in 
its conclusion that ‘the plaintiff in paying the taxes 
did not act voluntarily but under legal compulsion.’ ” 
(Citing Atchison, Etc. R. Co. v. O’Connor) 

The foregoing authorities clearly demonstrate that the 
involuntary payment of taxes illegally assessed is not limit¬ 
ed to “payments * * * made to relieve the person from 
arrest, or to prevent a seizure of property when it is threat¬ 
ened, or to prevent the revocation or suspension of a license 
to engage in business.” (Appellant’s Summary of Argu¬ 
ment, page 16). 

The doctrine of involuntary or compulsory payment is 
much broader. As demonstrated above, it includes pay¬ 
ments made to avoid onerous penalties, payments made in 
the face of implied threats of seizure or distraint, and in 
general payments made under circumstances that put the 
taxpayer to a disadvantage, such as business compulsion 
where the illegal tax has had to be paid to protect his busi¬ 
ness interest, etc. 

At the time the taxes here in dispute were paid the ques¬ 
tion involving their validity was being strenuously litigated 
by the District in the Hamilton National Bank Cases, supra. 
Appellee could not in reason have withheld payment under 
the circumstances and facts involved without running great 
risk to its business. It could not incur the heavy penalty 
of 1% per month, 12% per annum, and in addition run the 




risk of having its business injured by distraint and seizure 
or for that matter risk the rumor that it was subject to jsuch 
procedure because of failure to pay taxes demanded b^r the 
District. It had received 13 letters threatening distraint 
in the past (App. 201, 176). Negotiations with the District 
had been completed through the Bankers Committee, jbills 
had been rendered demanding the taxes involved and Rear¬ 
ing on their face the unequivocal statement that a 1% 
penalty would be levied for each succeeding month if jthey 
were not paid by the dead line stated in the letter of trans¬ 
mittal. (App. 216, 219). The dead line for payment was 
clearly understood by both appellee and the District at all 
times (Assistant Assessor Martin, App. 195). Applellee 
could not gamble that the District would waive penalities 
on the substantial sums involved from January 15, 11947 
until these tax disputes were finally disposed of in August, 
1950, particularly in view of the adamant and persistent 
position taken by the District in the pending litigation. 

In view of the circumstances and background, including 
the letters above referred to, the adamant policies of the 
District in pursuing pending litigation, the past record of 
insistence upon the prompt payment of taxes by the [Dis¬ 
trict, bulwarked by the automatic imposition of penalties 
of 1% per month for failure to pay on time an amount) far 
in excess of the legal rate of interest in the Districjt of 
Columbia, the two distraint provisions of the Code whefeby 
the District could distrain with or without notice, knowing 
that the officials of the District were charged with the <jhity 
of enforcing the payment of the taxes by all means at t|heir 
disposal, and that such means could result in serious dam¬ 
age to its reputation in business as well as financial |oss, 
appellee was faced with no alternative but to pay the tfjixes 
as demanded under protest in writing. The uncontradipted 
testimony of appellee’s Vice President, Balph Endi<tatt, 
clearly demonstrates the foregoing. (App. 160, 178, 180, 
1ST, 183, 189, 190, 191, 192). 
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The circumstances and facts set forth in this case are 
surely sufficient to influence the apprehension and conduct 
of a prudent business man. In making the payments, ap¬ 
pellee did what was necessary to avoid penalties and dis¬ 
traint and public distrust. It is submitted that there is 
abundant justification in the circumstances and evidence 
in this case to support the lower court’s finding that “said 
overpayments were made by plaintiff to defendant in¬ 
voluntarily, under compulsion and duress, to avoid penal¬ 
ties described by law for non-payment thereof and to avoid 
collection by distraint.” (App. 250) 

The cases above cited clearly show that payments made 
to avoid an onerous pecuniary penalty automatically im¬ 
posed by statute are involuntary and recoverable if illegal¬ 
ly assessed. Likewise, payments made under statutes sim¬ 
ilar to distraint laws of the District whereby the taxing 
authorities can exercise summary distraint to enforce an 
illegal tax are involuntary and may be recovered. Judge 
Matthews of the lower court, after hearing argument on 
the motion to dismiss and consideration of the memoran¬ 
dum submitted, held that the payments were made under 
duress and compulsion (App. 47). Judge Letts, after hear¬ 
ing the evidence, gave judgment for appellee, stating his 
reasons in an informal memorandum. (App. 144). Appel¬ 
lant calls penalties “interest” and argues that confusion 
results if payment of taxes to avoid “interest” is held to 
be involuntary. This is not a question of the legal rate of 
interest; it is a question of an onerous penalty of 12% 
per annum and the taxes could not be recovered if they had 
not been illegally assessed. The District would be unjustly 
enriched if it could retain taxes illegally assessed and paid 
under compulsion. 

Administrative Remedy 

The alleged administrative remedy that the District con¬ 
tends should have been pursued was an appeal to the Dis¬ 
trict Commissioners under Section 47-307, D. C. Code, 1940 
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Ed., wherein the Commissioners of the District, in {heir 
discretion, may waive, in whole or in part, interest of pen¬ 
alties or both on unpaid taxes due the District when in 
their judgment such action would be equitable or just or 
in the public interest. This procedure was followed b\| ap¬ 
pellee through the Bankers Committee on Taxation. It 
was the Commissioners who set the dead line. Extensions 
of time had been granted for the filing of returns fop the 
fiscal years 1946 and 1947. In the letter from Assistant 
Assessor Martin to appellee, dated November 6, 1946J the 
following language appears: 

! 

“The Board of Commissioners has approved! the 
waiving of penalties for late payment of additibnal 
taxes assessed against banks and trust companies 
for the fiscal year 1946, provided payment is made 
within thirty days from date of rendition of bdh. 

“The Board of Commissioners has also approved 
the waiving of penalties for late filing of 1947 returns 
by banks, trust companies, and building associations, 
and penalties for late payment, provided returns! are 
filed not later than dates fixed by the Board of Per¬ 
sonal Tax Appraisers, and provided f urther that ttyxes 
arc paid wit kin thirty days from, date, of rendition of 
hills. ’’ (Emphasis supplied) (App. 216, 217) 

The Commissioners could not in reason be expectcjl to 
grant an extension or extensions until August 29, 1|950, 
when the question of bank taxation was finally settled, (par¬ 
ticularly when they were litigating the very question) in¬ 
volved. (App. 243) It is equally apparent that appellee 
could not hazard its business interests by subjecting itself 
to a penalty of 1 ( /c per month on the amount demanded with 
the possibility of distraint during that period if taxes ^ere 
not paid. It could not gamble. It could not in reasoij do 
other than what it did, namely, pay the taxes as demanded; 

for, as Judge Lotts aptly puts it: 

' 

“Under the circumstances shown it is difficult to! sec 
how these banks could have conceived of any eogrse 
other than the payment of the disputed taxes to jore- 
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serve their good names and conserve public esteem, 
confidence and respect. They could not hazard a chal¬ 
lenge to integrity. They could not be expected to face 
rumors and vagaries arising from false report or half 
truth, or from partial information.” (App. 145-146) 

As Judge Matthews observed: 

“ * it would be just an idle gesture to do much 

talking to the District about it while that litigation is 
going on.” (App. 41) 

In the Glass case, supra, it will be remembered that the 
District, in accordance with the statutes, insisted upon 
assessing the penalty when its demand was not met on the 
due date. 

Appellee contends that the suggested appeal to the Com¬ 
missioners to waive penalties is not an administrative rem¬ 
edy in this case. As above stated, the time for payment of 
the taxes had been set by the Commissioners and further 
appeals obviously would have been futile, particularly in 
view of the discriminatory position maintained by the Dis¬ 
trict in pending litigation and the substantial sums of 
money involved. What the taxpayer was seeking was a 
reduction of taxes. The Commissioners could not change* 
the basis of assessment and be consistent with their posi¬ 
tion in the pending litigation. 

On the Question of Interest 

The District contends that interest on the judgment 
should run only from the date of judgment and not from 
the dates the taxes were paid. 

Title 28, Sec. 2707 of the District of Columbia Code, 1940 
Edition, provides that in an action “to recover a liquidated 
debt on which interest is payable by contract or by law or 
usage the judgment for the plaintiff shall include interest 
on the principal debt from the time when it was due and 
payable at the rate fixed by the contract, if any, until paid.” 

Title 28, Sec. 2701 of the Code provides that “interest, 


when authorized by law, on judgments against the District 
of Columbia, shall be at the rate of not exceeding 4|per 
centum per annum.’’ 

Appellee concedes that a “liquidated debt” may be 
defined, as stated in Appellant’s Brief (page 42), citing 
Gasper v. Mayer, 43 Pac. (2d) 467, 471, as one in which “it 
is certain what is due and how much is due.” (Undersbor- 
ing supplied) The cited case further amplifies that defi¬ 
nition by saying . made certain by agreement of parties 
or by operation of law.” 

It is difficult to comprehend how the principal amount in 
controversy could be more certain; the amount in contro¬ 
versy was arrived at by applying a rate of tax less tjian 
that applied by appellant and obtaining the difference] as 
set out in Paragraph 6 of the Complaint (App. 159) ^.nd 
Exhibit “J” attached to the Complaint (App. 168, 169). 
Appellant in its Paragraph 6 of its Answer to Complaint 
admitted that the amount in controversy was that stated 
by appellee. (App. 171) 

Though appellee later withdrew part of its original clgim 
(App. 174, 175), the amount of its claim nevertheless re¬ 
mained certain or liquidated. Appellant throughout ihe 
trial and pretrial proceedings has never disputed the 
amount in controversy alleged and proved to have been 
overpaid to the appellant. 

In the case of Shima v. Brown , 77 U. S. App. D. C. ljl5, 
133 F. (2d) 4S, cited by appellant, an action was brought 
to recover for room and board over a period of eight ye^rs 
under an alleged agreement to pay a fair and reasonable 
sum. The Court there held that the action could not j be 
one to recover a liquidated debt for the reason that there 
was “in dispute not only the question whether the contract 
was made, but various other questions, including the peri¬ 
ods during which appellee furnished board to appellant ajnd 
his wife, the periods during which he furnished it to qne 
of them alone, the fair value of the board of one person, 
and the payments, if any, which appellant had made on 
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account. Appellee therefore was not entitled to interest 
before judgment.” Patently, that case may be distin¬ 
guished from the instant one in that the only question in 
dispute here was whether the overpayments of taxes were 
made voluntarily or involuntarily by appellee; appellee’s 
claim is therefore a liquidated debt within the meaning of 
Title 28, Sec. 2707. 

The weight of authority seems to be that interest may be 
allowed upon tax refunds, on general principles, even in 
the absence of any statute authorizing such an allowance. 
See 51 Am. Jur. Taxation, Section 1172. See also cases 
listed at 57 ALR 357, 35S; 76 ALR 1012; 112 ALR 1183. 

In a leading Supreme Court case, Erskine v. Van Arsdale T 
15 Wall. 75, 21 L. Ed. 63, where suit was brought to recover 
taxes, there is to be found the following language: 

“. . . Where an illegal tax has been collected, the 
citizen who has paid it, and has been obliged to bring 
suit against the collector, is, we think, entitled to in¬ 
terest in the event of recovery, from the time of the 
illegal exaction.” 

Appellee submits that within the meaning of Title 28, 
Sec. 2707, the “debt” owed appellee became “due and pay¬ 
able” at the time the overpayments were made by appellee, 
and appellee is, therefore, entitled to interest from that 
time. 

CONCLUSION 

The finding of the lower court that the overpayments 
were made by appellee to appellant involuntarily, under 
compulsion and duress, to avoid penalties prescribed by law 
for non-payment thereof and to avoid collection by dis¬ 
traint is abundantly supported by the circumstances and 
evidence in the case. The conclusion that appellee should 
recover the illegal taxes so collected is in accord with the 
authorities cited. The administrative remedy suggested 
by appellant lacked reality. The interest borne by the 
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judgment is permitted by law. The judgment should be 
affirmed. 

I 

Respectfully submitted, 

Frederick M. Bradley, 

J. Bruce Kellison, 

SOI Colorado Building, 
Washington 5, D. C., 
Attorneys for Appelleel 


\ 


\ 

I 


l 

I 


I 


i 

i 


I 







BRIEF FOR APPELLEE, 

AMERICAN SECURITY AND TRUST COMPANY 


IN' THE 

United States Court of Appeals 

For: the District of Columbia'Circuit 


No. 11,263 


District of Columbia, Appellet a f, 

v. 

American Security and Trust Company, Appellee. 


Appeal From the United States District Court for the 

District of Columbia 


(i. Bowdoix Craighill, 
Llewellyn (’. Tiiomas, 

901 ITibbs Building, 
"Washington o, D. C. 
Atforueifs for Appellee. 

McKexxey, Flannery & Craighill, 

"Washington, D. C., 

O f Co motel. 


Press oe Byron S. Adams. Washington, D. C. 







The questions in this case are as stated by Appellant 
inside the cover of its brief. 



INDEX. 

Preliminary Statement. 

Statement of the Case . 



Not questioned that tax assessed and paid was ex-i 
eessive . 2 

The background of the involuntary payments. j 2 

The involuntary payments . j 4 

Subsequent events reflecting attitude of appellant..! 9 

Opinion of Judge Burnita S. Matthews. j 11 

Opinion of Judge F. Dickinson Letts. j 12 

Findings of fact, conclusions of law and judgment! 13 

Statutes Involved.! 14 


Summary of Argument .! 

w O 

Argument . 

I 

The remedy for recovery of taxes paid involuntarily 
is not restricted to a few arbitrary categories, but 
extends to all situations where the moral duress of 
official action is such as to influence the apprehen¬ 
sions and conduct of a prudent business man, par¬ 
ticularly where the payment is made to avoid an 
onerous penalty. 

Appellee paid the excessive taxes assessed against | 
it under such circumstances of compulsion as to ren- j 
dor the payments “involuntary” and entitle appellee 
to tlic common law remedy. 

Appellee exhausted all required administrative 
remedies . j 

Interest was properly allowed from the date of the 
involuntary payment .| 

Conclusion .! 


15 

16 

16 

27 

28 

29 

30 



















11 


Index Continued. 


TABLE OF CASES 


Page 


Atchison, Topeka d Santa Fe Ry. Co. v. O’Connor, 223 

U.S. 280 ...20, 24 

Bank of Commerce & Savings, et al. v. I). C., 76 Wash. 

L. Rep. 633 (B.T.A. for D.C.) . 9 

Beck v. State, 196 Wise. 242, 219 N.W. 197. 25 

Benzoline Motor Fuel Co. v. Bollinger, 353 Ill. 600, 187 

N.E. 657 ... 27 

Blanks v. Hazen, 66 App. D.C. 118, 85 F. 2d 284. .16, 23, 24 
Chesapeake & Potomac Telephone Co. v. D. C., 39 App. 

D.C. 565 .15, 24 

Chesehrough v. U.S.. 192 U.S. 253 . 18 

City of Franklin v. Coleman Bros., 152 F. 2d 527. 26 

Crow v. City of Corpus Christi, 146 Tex. 35S, 209 S.W. 

2d 922 . 27 

D. C. v. Chapman, 25 App. D.C. 95. 19 

I). C. v. Glass, 27 App. D.C. 576 . 19 

D. C. v. Riggs National Bank, 58 App. D.C. 349, 30 F. 

2d 873 .3,22 

Effell Realty Corp. v. City of New York, 165 Misc. 176, 

299 N.Y.S. 373 . 27 

Erskine v. VanArsdale, 15 Wall. 75 . 29 

First National Bank v. Board of County Commis¬ 
sioners, 134 Kan. 781, 8 P. 2d 312. 17 

Flynn v. San Francisco, 18 Calif. 2d 210,11 P. 2d 3_ 27 

Gaar, Scott d Co. v. Shannon, 223 U.S. 468 .20, 24 

Hamilton National Bank v. T). C., 81 App. D.C. 200, 

156 F. 2d 843 . 2,6 

Hamilton National Bank v. I). C„ 85 App. D.C. 109, 

176 F. 2d 624 ..2,10 

Hamilton National Bank v. D.C.. 76 Wash. L. Rep. 533 

(B.T.A. for D.C.) . 9 

Hill v. District of Columbia. 7 Mackey (18 D.C.) 481 17 
Lindner v. D. C.. 32 A. 2d 540 (Mun. App. D.C.). .16, 24, 28 
Maryland- d Virginia Milk Products Assn. v. Hazen, 66 

App. D.C. 136, 85 F. 2d 302 . 24 

Maxwell v. Griswold. 10 How. 242 . 22 

Moore Ice Cream Co. v. Rose, 289 U.S. 373 . 26 

National Home, v. Parrish. 229 U.S. 494 . 29 

Panitz v. D.C.. 72 App. D.C. 131, 112 F. 2d 39_16, 24, 29 

Robertson v. Frank Bros. Co., 132 U.S. 17.18, 22, 26 























Index Continued. 


m 


I - 

I 

l 

Page 

Security Batik v. Young, 55 F. 2d 616. 25 

Shim a- v. Brown, 77 App. D.C. 115,133 F. 2d 48. j 30 

Stratton v. St. Louis <S\TF. Ri/. Co., 284 U.S. 530.j 24 

Swift Co. v. U. S., Ill U.S. 22.18, 24 

Union Pacific Railroad Co. v. Dodge County Commis -j 

sioners, 98 U.S. 541.16, 17, 2$, 24 

U. S. v. Ellsworth. 101 U.S. 170. 18 

U. S. v. Lawson, 101 U.S. 164. 18 

Wabaunsee County v. Walker, 8 Kan. 431.lj>, 23 

| 

STATUTES CITED. 

Act of July 1, 1902, 32 Stat. 621, §6. 15 

D.C. Code, 1940, §28-2701 .! 29 

D.C. Code, 1940, §28-2707 .13, 29 

D.C. Code, 1940, §47-1209 .11, 14, 27 

D.C. Code, 1940, §47-1301 .11, 1% 27 

D.C. Code, 1940, §47-1701 .! 3 

D.C. Code, 1940, §47-1703 .2, 3, 6, 9, 10 

OTHER AUTHORITIES. 


Annotations, AYlien may payment of tax or assessment! 
be regarded as involuntary or made under duress,! 

64 A.L.R. 9, 84 A.L.R. 294 .i 27 

51 Am. Jur.. Taxation, §11S5.j 24 


I 


I 


I 

j 

l 

I 




















United States Court of Appeals 

i 

For the District of Columbia Circuit 


No. 11,263 


District of Columbia, Appellant , 
v. 

! 

American Security and Trust Company, Appellee. 

I 

_ 

Appeal From the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEE 

I 

I 

PRELIMINARY STATEMENT 

It is not disputed that for the fiscal years 1946 and 1947 
the appellee was overtaxed on its gross earnings to the 
extent of the $70,028.80 awarded in the judgment of the 
District Court. The issue now is the availability of the 
remedy at common law for the recovery of taxes pa}d in¬ 
voluntarily, to prevent the unjust enrichment of appellant. 
The history of the severe controversy between appellant 
and the local banks over the gross earnings tax is included 
in the statement of the case as part of the surrounding cir- 
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cumstances which the District Court considered in reaching 
its finding of fact that “overpayments were made by plain¬ 
tiff to defendant involuntarily, under compulsion and duress 
to avoid penalties prescribed by law for nonpayment thereof 
and to avoid collection by distraint.” App. 149. 

STATEMENT OF THE CASE 
Not Questioned That Tax Assessed and Paid Was Excessive 

All incorporated banks in the District of Columbia are 
taxable at the rate of 4% on gross earnings after deduction 
of the amount of interest paid to savings depositors. D. C. 
Code, 1940, <§47-1703: Hamilton National Bank v. D. C., first 
appeal, 81 App. D. C. 200, 156 F. 2d 843 (1946); second ap¬ 
peal, S5 App. D. C. 109, 176 F. 2d 624 (1949). This rule was 
specifically applied to appellee and to other trust companies 
by the District Board of Tax Appeals on September 5,1950. 
App. 123-133, 223-230. The District of Columbia has ac¬ 
quiesced in these decisions (App. 237-243) and its brief dis¬ 
claims any further effort to challenge them (p. 14). 

In the case now before this Court, however, appellee was 
not allowed to deduct savings interest (App. 121), was 
assessed at 6 % of gross earnings (App. 24-25, 34-35), and 
was compelled to pay for the fiscal year 1946 $35,533.15, 
and for the fiscal year 1947 $34,495.65, a total of $70,028.80, 
in excess of the amount authorized by Code §47-1703. The 
calculations, not disputed either in the District Court or 
here, are set out in the pretrial order (App. 54-55) and in 
the findings of fact (App. 149). 

The Background of the Involuntary Payments 

Controversy over gross earnings taxes on District of 
Columbia banks and trust companies began many years 
ago. In 1928, appellant attempted lo include interest from 
U. S. securities, and the Collector threatened distraint 
against appellee if the additional taxes were not paid. 
App. 62-63, 137, 139. This question was decided in favor of 


the banks in D. C. v. Riggs National Bank, 58 App.iD. C. 
349, 30 F. 2d 873 (1929). ** 

There was discrimination among banks with respject to 
tax rate and deduction of savings interest. Incorporated 
banks which had charters as national banks and trust com¬ 
panies were taxed at 6% under D. C. Code §47-1701 and not 
allowed the deduction. Other incorporated banks (fcnown 
as “state banks”) were classed as “incorporated savings 
banks paying interest to their depositors,” taxed at 4% and 
allowed the deduction under Code §47-1703, despite thle fact 
that so far as commercial and savings accounts wert con¬ 
cerned, the business of all banks was identical, and! there 
was no substantial or pertinent distinction in any j other 
respect. During the 1930’s, appellee made an effort ait par¬ 
tial relief by segregating its business in savings accounts 
for taxation at the lower rate. App. 141, 143. The Collector 
of Taxes disagreed and threatened distraint. App. 143. 

The 1928 letter is printed in the Appendix (Exhj. 1-A, 
pp. 62-63), and other threats, covering several years were 
identical (App. 97, 80-83), the language used by th^ Col¬ 
lector being: 

“You are hereby notified that unless the full afnount 
of said bill is paid on or before March 31, 1928,j there 
will be added thereto a penalty of 1% per mouth as 
provided by law, and I shall immediately emplpy the 
means which the law affords me in the collection of 
personal taxes by distraint of sufficient goods and chat¬ 
tels found within the District of Columbia and belong¬ 
ing to you to satisfy this claim and the costs that may 
accrue. 

“In this connection your attention is called to the 
fact that the law gives me authority, for want o| such 
goods and chattels, to levy upon and sell at auction your 
estate and interest in real estate in the District of 
Columbia. This authority I shall exercise if the ;above 
tax is not paid as demanded.” 

Vernon R. Dorman, Auditor of the appellee, had ttie im¬ 
mediate responsibility for preparing its tax returns and 
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seeing that its taxes were paid on time (App. 58). He was 
familiar with the foregoing letters and aware of the penal¬ 
ties for nonpayment and the power of the Collector to dis¬ 
train (App. 61-62). He testified: “I always was of the 
opinion that there was a distraint on payment of taxes.” 
(App. 83). 

In 1944, the Hamilton National Bank claimed the right 
to deduct interest paid to savings depositors and instituted 
proceedings to obtain a refund for the fiscal year 1945. 
App. 237. This litigation brought the tax discrimination into 
sharp focus, and serious controversy ensued between the 
District and all local banks. 

The Assessor called upon the local Bankers’ Association 
to cooperate with him in the preparation of a more detailed 
form of tax return. Discussions followed between the 
Assessor and the Association’s Committee on Taxation, of 
which Mr. Clarence F. Burton was Chairman, and he acted 
for all banks in the District. App. 65-66, 86. The progress 
of these discussions is recorded in a series of letters to 
Presidents of the various banks. On July 28, 1945, Mr. 
Burton reported on these discussions and made suggestions 
for the treatment of disputed items. App. 97-100. He called 
attention to the pendency of the Hamilton Bank case, and 
indicated the attitude of the District authorities as follows: 
“No doubt some of the items will be controversial and may 
have to be taken to the Corporation Counsel, the Board of 
Tax Appeals and possibly still further.” App. 99. 

The Involuntary Payments 

On July 31, 1945, appellee filed an amended return for 
the fiscal year 1946, showing gross earnings of $1,120,545.31 
as compared with $1,291,379.51 on the original return. App. 
3, 10-11. 

On August 20, 1945, the Assessor rejected the deductions 
claimed on the amended return and assessed a 6% tax on 
the amount originally reported. Two bills were rendered, 
for the first half of the tax payable in September and the 



second in March, each with the notation “Due in September 
1945 (or March 1946), Penalty, — 1% each succejeding 
month.” App. 3-4, 13, 17. 

Bearing in mind the penalties for nonpayment, the au¬ 


thority and duty of the Collector to distrain for delinquent 
taxes, and the history of threats to distrain the property 
of appellee (App. 61-62), Mr. Dorman paid the first half 
as assessed on September 20, 1945, in the amount of 
$38,741.39. App. 3-4, 13, 15. He sent this payment \yith a 
letter of protest (App. 14-16), objecting to the refusal of 
the Assessor to allow deduction of several disputed items, 
referring to the item of savings interest as being in dispute, 
and including the following statement: 


“This payment is made involuntarily and tinder 
protest, without admitting the right of the District of 


Columbia to demand the same or to levy 
or assessment on the basis of Gross Earnings 

■» 1 • Ti , 


any tax 

A 


of 


$1,291,379.51, and without waiving any legal right to 
contest the amount of this tax, and assessment,, and 
without waiving any legal right to question the con- 
stitutionality and/or validitv of the Acts of Congress 

w v CD 

under which this assessment and tax are mad$ and 
levied, as incorporated in District of Columbia pode, 
Title 47-1701 to 1709 inclusive, * 


# •> > 


On December 3, 1945, the Board of Tax Appeals jruled 
against the Hamilton Bank on deduction of savings interest 
and on December 7, 1945, Mr. Burton wrote appellee in 
regard thereto (App. 101, 237). Mr. Dorman was faijniliar 
with the litigation as it progressed. App. 59. The Haihilton 
Bank took its case to this Court. Cases cited supra. \ 

In March 1946, after much information had beenj sup¬ 
plied to the Assessor, the entire problem of the taxation of 
gross earnings was referred to the Corporation Cdunsel 
for opinion and special counsel had been engaged bjy the 
Bankers’ Committee to present argument on the poiijits in 
controversy. On March 25,1946, Mr. Martin wrote apbellee 
that a revised assessment was being made and enclojsed a 
new bill for the second half of the tax for fiscal 194(| con- 
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taming the warning “Due in March, 1946 Penalty, — 1% 
each succeeding month.” App. 17-18. 

Accordingly the second installment on the revised basis 
was paid on March 27, 1946. App. 4. As at other times, 
Mr. Dorman had in mind the consequences of nonpayment, 
namely the penalties and the threat of distraint which 
would follow. App. 61-62. 

The Corporation Counsel withheld his opinion pending 
the decision in the Hamilton Bank case. App. 205. On June 
28, 1946, that appeal was decided. Hamilton National Ban]; 
v. D. C., 81 App. D. C. 200, 156 F. 2d 843; App. 238. This 
court held that on principles of general tax law and account¬ 
ing, the interest paid to savings depositors could not be 
deducted from gross receipts to determine gross earnings 
(81 App. D. C. at pp. 201-2) but on the question of tax dis¬ 
crimination arising from the specific allowance of the de¬ 
duction in Code §47-1703 the court reversed the decision of 
the Board. 

The Assessor’s discrimination among banks evoked the 
following comment from this Court: 

“We do not think that the simple ascertainment of 
whether a bank has a national charter or a state charter 
is a proper method of determining whether the bank 
is or is not an incorporated savings bank. The test 
should have some relation to savings deposits. If state 
banks engaged in the savings-account business and 
national banks did not, the nature of the charter might 
be an easy rule of thumb for identifying a savings 
bank, or might be an inevitable coincidence with the 
fact of being a savings bank. But such is not the case. 
National banks are fully authorized to receive savings 
deposits and to pay interest on them. This petitioner 
has time and savings deposits as large as, if not larger 
than, the similar deposits of the state banks classified 
as savings banks for tax purposes. On the other hand, 
the state banks do a general commercial banking busi¬ 
ness just as do the national banks; none is engaged 
exclusively in receiving and investing savings deposits. 
The charter powers of the several banks, national and 
state, vary in detail, but appear to be substantially 




equivalent in respects pertinent here. All are under 
the same regulatory control, the Comptroller of the 
Currency. The rates of interest paid savings depositors 
are ‘pretty much uniform.’ The evidence upbn the 
hearing ivas that so far as commercial and savings 
accounts are concerned the business is identical. So 
that, so far as savings deposits are concerned, there is 
no difference between the national banks and, the state 
banks. For that reason ice do not think that an, ad¬ 
ministrative classification of state banks as savings 
banks, and national banks as not savings banks, is 
proper .” (Italics supplied) 

The foregoing situation with respect to national batiks in 
contrast to state hanks has been found equally true of trust 
companies. App. 52, 127, 148. 

The case was remanded to the Board of Tax Appeals for 
further proceedings to determine the meaning giyen to 
“incorporated savings banks” in 1904 when the sitatute 
was adopted. In doing so this Court said: “Historically, 
therefore, in the District of Columbia there is no incon¬ 
gruity between savings bank and national bank.” 8l! App. 
D. C. at p. 204. 

In the summer of 1946, the controversv between the banks 
and the Assessor’s office arrived at a critical stage. App. 106. 
The Committee on Taxation had done its best in conferences 
with the Assessor and the Corporation Counsel. App. 108. 
It became apparent that practically all of the demands of 
the banks and trust companies would be rejected, a result 
confirmed by subsequent events. The situation was reported 
fully to appellee. App. 71, 106-109. 

On November 6, 1946, Mr. Martin confirmed these Appre¬ 
hensions. TTe wrote appellee setting December 15, 19jl6, as 
the time for filing its return for fiscal 1947 as well as an 
amended return for 1946, and announcing that the Corpo¬ 
ration Counsel had rendered a comprehensive opinion, 
approved by the Board of Commissioners on October S22nd, 
except as to interest on IT. S. securities. App. 113-116. (The 
opinion had ruled in favor of taxing this item also, but the 
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Commissioners suspended action on this point. Clarifying 
legislation continued the exemption). Mr. Martin stated: 

“The Board of Commissioners has approved the 
waiving of penalties for late payment of additional 
taxes assessed against banks and trust companies for 
the fiscal year 1946, provided payment is made within 
thirty days from the date of rendition of bills. * * *” 

This letter indicated that most disputed items were taxable. 

On December 9, 1946, appellee filed its second amended 
return for fiscal 1946 and its original return for fiscal 1947. 
App. 4-5, 7, 19-24, 27-33. These returns claimed the deduc¬ 
tion of interest paid on savings accounts, allowed by Code 
§47-1703. 

On December 23, 1946, Mr. Martin wrote appellee enclos¬ 
ing revised tax bills for fiscal 1946 and original tax bills 
for fiscal 1947. App. 5, 7,120-122. His letter stated the items 
for which deduction was not allowed, including savings 
interest, and concluded as follows (App. 122): 

“The Board of Commissioners, D. C., has approved 
the waiving of penalty for late payment, provided the 
taxes are paid not later than January 15, 1947.” 
(Italics supplied) 

Thus, he plainly indicated that if the taxes were not paid 
by January 15, 1947, the penalties would be imposed and a 
request for additional waiver would be futile. 

For reasons not now pertinent, these bills were corrected 
and resubmitted on January 7, 1947. They contained the 
same threat of 1% monthly penalty for nonpayment. App. 
24-25, 34-35. 

On January 14, 1947, appellee again in apprehension of 
the penalties and distraint which would follow (App. 61-62) 
paid the balance of $12,842.52 assessed for fiscal 1946 and 
the tax of $72,651.44 assessed for fiscal 1947, both assess¬ 
ments being at 6%. App. 5, 8. These payments were accom¬ 
panied by letters protesting the refusal to allow deduction 
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of several items, including savings interest and containing 
the following statement (App. 25-27, 35-36): 

i 

“This payment is made involuntarily and under pro¬ 
test, without admitting the right of the District of 
Columbia to demand the same, or to levy Any tax 
or assessment on the basis of Gross Earnings of 
$1,210,857.33 for this period, and without waiving any 
legal right to contest the amount of this tax, and assess¬ 
ment, and without waiving any legal right to Question 
the constitutionality and/or validity of the ^.cts of 
Congress under which this assessment and fax are 
made and levied, as incorporated in District of Colum¬ 
bia Code (1940), Title 47-1701 to 1709 inclusive, * * *” 

Subsequent Events Reflecting Attitude of Appelant 

I 

Subsequent events reflect the attitude of the District 
authorities with which the appellee had to deal in making 
these several involuntary tax payments. All banks, includ¬ 
ing state banks, were assessed at 6% and were refused the 
deduction of savings interest and the 4% rate prescribed 
by Code §47-1703. An immense amount of litigation was 
thus brought to the Board of Tax Appeals during 1947. 
On December 22, 1947, the Board reviewed legislative and 
banking history in the District of Columbia and decided 
(correctly as thi*s Court later held) that the state banks 
were “incorporated savings banks” taxable at V/< after 
deduction of savings interest under §47-1703. 76 Washing¬ 
ton Law Reporter 633. In the case of the Hamilton Na¬ 
tional Bank, however, the Board approved the tax at 6% 
on February 24,1948 (erroneously as this Court latet* held) 
and thus continued the discriminatory taxation. 76 Wash¬ 
ington Law Reporter 533. 

On May 31, 1949, this Court decided appeals from both 
Board decisions, approved the 4% rate as to state banks 
and held that the national banks could not be taxed at the 
higher rate for the reasons outlined in the first Appeal, 
and that accordingly they too were taxable at the 4% rate. 

i 



10 


Hamilton National Bank v. D . C., 85 App. D. C. 109, 176 F. 
2d 624. 

“In sum, the Board of Tax Appeals ordered state 
banks to be taxed under §1703 after, as the Board said, 
* * consideration of the character of business done 
by the appealing banks, and the legislative and adminis¬ 
trative history of the applicable statutes.’ If that 
action of the Board was correct, its consideration of 
the same matters should have led to the same conclu¬ 
sion with respect to the taxation of national banks. 

“Despite all this, under the Board’s rulings which 
are before us for review, the actual situation of the 
state and national banks with respect to taxation is 
exactly as it icas before ive wrote our opinion in Ham¬ 
ilton National Bank v. District of Columbia ; that is to 
say, national banks are being taxed under §1701 and 
state banks are being taxed under the second paragraph 
of §1703. The Board of Tax Appeals is incorrect in 
supposing that the discrimination we spoke of in the 
former Hamilton National Bank opinion has been re¬ 
moved. It still exists under the Board’s rulings, and 
it is still based solely on the fact that the national banks 
have national charters.” (Italics supplied) 

The opinion goes on to hold that the administrative dis¬ 
crimination was invalid and that any other result would be 
unconstitutional. 

Petitions of the District for certiorari were denied on 
December 5, 1949 (338 U. S. 891), but the end was not yet. 
The District continued to urge the Board to approve assess¬ 
ments at 6 r /c and it was not until after the Board, following 
the mandate of this Court, overruled these latest efforts of 
appellant that the ruling of this court was acquiesced in. 
App. 240-241, 242-243. 

On October 13, 1949, appellee filed claims for refund with 
the Commissioners. App. 134. On October 17, 1949, the 
Commissioners referred the claim to the Assessor. App. 
135-136. On November 22, 1949, the Assessor’s Office wrote 
appellee that the claims were merely acknowledged “be¬ 
cause of pending litigation involving gross earnings of 
banks.” App. 136-137. 
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Opinion of Judge Burnita S. Matthews 

Appellee filed its complaint to recover the foregoing Over¬ 
payments of tax on January 5, 1950. App. 1 et seq. Appel¬ 
lant filed its answer admitting all facts except the invol¬ 
untary character of the payments. App. 37-39. Its first de¬ 
fense, that the complaint failed to state a claim, was trejated 
as a motion to dismiss and denied by Judge Matthews! in a 
memorandum opinion dated June 21, 1950. App. 45-47. She 
summarized the case as follows: 

“The common law rule is that the taxpayer cajnnot 
challenge the validity of the tax and recover taxes paid 
unless the payment was made involuntarily. The ques¬ 
tion here is—were the taxes paid involuntarily?! To 
determine that question it is necessary to consider^ the 
surrounding circumstances. At the time of payment 
plaintiff was aware of the discriminatory interpreta¬ 
tion of taxing statutes by the authorities"so as to tax 
national banks at one rate and other banks at another 
rate despite their conduct of practically identical lousi¬ 
nesses under similar conditions. Plaintiff was also 
aware that defendant in pending litigation and other¬ 
wise was vigorously resisting the correction of &uch 
discriminatory interpretation, and even after the first 
Hamilton National Bank decision some taxing authori¬ 
ties continued to do exactly the thing the court in that 
case said could not legally be done. Efforts by plaintiff 
to get, relief from the taxing authorities were fu\tile. 
Plaintiff was faced with the prospect of heavy penal¬ 
ties—one per cent per month—as well as summary \dis- 
traint of property for failure to pay. I). C. Code, Title 
47. Sec. 1209 and 1301. Banking is a highly vulnerable 
business, and dependent upon the good will and'.pa¬ 
tronage of the public. Obviously plaintiff could not 
afford to run the risk of being publicized as a tax\ de¬ 
linquent or of having its property distrained. Plain¬ 
tiff and defendant were not on terms of equality. Plain¬ 
tiff was a mere taxpayer. Defendant was clothed \tdth 
official authority, and under the existing conditions 
plaintiff was constrained to pay the taxes demanded. 
In paying the challenged taxes the plaintiff in writing 
protested to the defendant that the taxes were ille¬ 
gal, irregular and discriminatory, and that they wjere 

I 

i 
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paid under duress and compulsion. The court is of the 
opinion that under the circumstances it cannot fairly 
be said that the taxes were voluntarily paid.” (Italics 
supplied) 

Appellant amended its answer (App. 48-50) and the parties 
stipulated most of the facts at pretrial (App. 50-54). Ap¬ 
pellee withdrew claims related to deduction of several items 
and confined the claim to the 4% rate and deduction of 
savings interest. App. 53-55. Appellant not only denied the 
payments were involuntary but affirmatively pleaded limi¬ 
tations as part of the claim (now abandoned) and failure 
to exhaust administrative remedies. App. 55. 

Opinion of Judge F. Dickinson Letts 

In a trial before Judge Letts, evidence in the form of 
testimony and exhibits was offered by both parties (App. 
57-123), and the case was taken under advisement. App. 
96-97. On June 29, 1951, Judge Letts filed a memorandum 
ruling in favor of appellee and summarizing his conclusions 
as follows (App. 144-146): 

“The plaintiffs arc engaged in the banking business. 
It has frequently been said that banking is a highly 
vulnerable business. For a long time plaintiffs had 
sought relief from the taxing authorities to no avail. 
The plaintiff banks were faced with the imposition of 
heavy penalties and of summary distraint of their prop¬ 
erty. It is not impressive to say defendant had no 
intention to resort to such means of collection. The 
plaintiff banks knew that the defendant was under a 
duty to collect the taxes assessed and could not reason¬ 
ably expect officials charged with the duty to avoid or 
neglect it. 

“The bank official s realized of course that the success 
and continued existence of their institutions were de¬ 
pendent upon public good will. They could not, in rea¬ 
son, subject the interests of depositors and stock hold¬ 
ers to the risk of being publicized for tax delinquency 
and the threat of property distraint. The banks paid 
the illegal taxes under protest. Payments were made 
under duress and compulsion. In making the payments 


the banks did what was necessary to avoid penalties 
and distraint and public distrust as well. 

“Under the circumstances shown it is difficult |o see 
how these banks could have conceived of any yourse 
other than the payment of the disputed taxes tp pre¬ 
serve their good names and conserve public esteem, 
confidence and respect. They could not hazzard a chal¬ 
lenge to integrity. They could not be expected tcj> face 
rumors and vagaries arising from false report of half 
truth, or from partial information.” (Italics supplied) 

Findings of Fact, Conclusions of Law and Judgment 

Thereupon the Court found facts, including the following: 

“ (k) Each year from 1928 through 1934, defendant’s 
Collector of Taxes sent written notices to plaintiff that 
penalties would be assessed and plaintiff’s property 
would be distrained, if plaintiff failed to pay the full 
amounts .assessed on plaintiff’s gross earnings for those 
years, and plaintiff’s Auditor knew of those threats 
and had them in mind when he decided to pay anjd did 
pay the full amounts assessed for said fiscal years 1946 
and 1947, under written protest.” App. 14S 
“(m) Said overpayments were made by plaintiff to 
defendant involuntarily, under compulsion and duress 
to avoid penalties prescribed by law for nonpayment 
thereof and to avoid collection by distraint.” App. 149. 


Conclusions of law and judgment for appellee in the amount 
of $70,028.80 with 6% from January 14, 1947, were enjered, 
but upon argument of appellant’s motion for modification 
the rate was changed to 4%. D. C. Code, §28-2701. App. 
146-150, 155. 

j 

This appeal followed. 

Throughout, this case was tried concurrently with the 
similar case of the Washington Loan and Trust Company, 
now on appeal in No. 11,264. 
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STATUTES INVOLVED 

D. C. Code, 1940: 

§47-1209. Payment of Taxes—To be made semi-annually 
—Mandamus to compel filing sworn return—Expenses. 

Real-estate taxes and personal taxes of all kinds, 
excepting the tax on motor vehicles as herein pro¬ 
vided, shall hereafter be payable semi-annually in equal 
instalments in the months of September and March. If 
either of said instalments on real or personal property 
shall not be paid within the months when the same is 
due, said instalments shall thereupon be in arrears and 
delinquent, and there shall be added and collected with 
said tax a penalty of 1 per centum per month upon the 
amount thereof for the period of such delinquency, and 
such instalment or instalments, with the penalties 
thereon, shall constitute a delinquent tax to be col¬ 
lected in the manner now provided bv law. * * * (Jnlv 
3, 1926, 44 Stat. 833, ch. 759, §5; Feb." 18, 1929, 45 Stat. 
1227, ch. 259, §5.) 

§47-1301. Distraint of property for nonpayment of taxes 
—Sale—Disposition of surplus. 

When the taxes on pesronal property due and pay¬ 
able in each year shall not be paid as provided in sec¬ 
tion 47-1209, then and in that event the collector of 
taxes of the District of Columbia, or his deputy, may 
distrain sufficient goods and chattels found within the 
District of Columbia and belonging to the person, firm, 
association, corporation, company, administrator, exec¬ 
utor, guardian, or trustee charged with such tax to 
pay the taxes remaining due, under the provisions of 
this law, from such person, firm, association, corpora¬ 
tion, company, administrator, executor, guardian, or 
trustee, together with the penalty thereon and the costs 
that may accrue; and for want of such goods and 
chattels said collector of taxes may levy upon and sell 
at auction the estate and interest of such person, firm, 
association, corporation, company, administrator, exec¬ 
utor, guardian, or trustee in any parcel of land in said 
District; * * * (July 1, 1902, 32 Stat. 621, ch. 1352, $6, 
par. 12.) 
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(The phrases ‘'personal taxes of all kinds” and ‘jtaxes 
on personal property” include the taxes on gross earnings 
involved in this appeal. Personal property taxes and gross 
earnings taxes were all embraced in section 6 of thfe Act 
of July 1, 1902, 32 Stat. 621, and the enforcement provi¬ 
sion (§6, par. 12) referred to all of these taxes as ta.yes on 
personal property. Chesapeake and Potomac Telejphone 
Co. v. D. C., 39 App. D. C. 565 (1913). Sections pf the 
Code above quoted are either derived from that statute 
or amendments to provisions therein referred to.) 

SUMMARY OF ARGUMENT j 

1. Taxes erroneously assessed and involuntarily paic| may 
be recovered bv civil action in accordance with the remedv 

. ! j 

at common law. Whether a tax payment is made inyolun- 
tarilv is not determined bv anv arbitrary rule, nor arekhere 
fixed categories of situations in which the tax may bp held 
to be involuntarily paid. Where the taxpayer pays under 
circumstances showing compulsion, urgent necessity to 
avoid harmful consequences to his business, and under 
the pressure of penalties for non-compliance with thp Col¬ 
lector’s demand, the payment is deemed involuntary. The 
taxes involved on this appeal were demanded of appellee 
in the midst of a serious controversy between appellee, as 
well as all other banks in the District of Columbia and the 
District authorities, and under circumstances where pay¬ 
ment could not be avoided without incurring penalties!, dis¬ 
traint and embarrassment to the business of appellee. 
Within the doctrine of the authorities hereinafter pited, 
appellee made overpayments of taxes involuntarily anp. the 
judgment so holding should be affirmed. Each case is to be 
judged on its own circumstances, but the general principle 
is that moral duress of official action such as to arouse 
the apprehensions and influence the conduct of a prudent 
business man is sufficient to make the payment of taxes 
induced thereby involuntary. 


j 

i 
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2. Appellee had exhausted all administrative remedies 
which were available and which it was required to pursue 
before filing its civil action. The District authorities con¬ 
cede (App. 57) that the remedy at common law is con¬ 
current with the remedy before the Board of Tax Appeals, 
as stated in Lindner v. D. C. infra. 

3. Interest on taxes erroneously assessed and involun¬ 
tarily paid is recoverable from date of payment. 

ARGUMENT 

The remedy for recovery of taxes paid involuntarily is not 
restricted to a few arbitrary categories, but extends to 
all situations where the moral duress of official action 
is such as to influence the apprehensions and conduct 
of a prudent business man, particularly where the pay¬ 
ment is made to avoid an onerous penalty. 

Based on its reading of two cases, Blanks v. Hazen, 66 
App. D. C. 118, 85 F. 2d 284 (1936), and Panitz v. D. C., 
72 App. D. C. 131, 112 F. 2d 39 (1940), appellant contends 
for a narrow and technical restriction on the common law 
remedy for recovery of taxes paid involuntarily. We do 
not so read these cases, and insofar as Blanks v. Hazen 
may seem restrictive, it should be reexamined. The author¬ 
ities on which that opinion relied had even then been vir¬ 
tually overruled by the Courts which pronounced them. A 
chronological study of the very cases cited by appellant 
in its brief demonstrates that a more liberal rule on tax 
remedies now prevails. 

Union Pacific Railroad Co. v. Dodge County Commission¬ 
ers, 9S U. S. 541 (187S), does indeed appear to limit the 
significance of the term “involuntary payment.” The taxes 
were due and the County Treasurer had a warrant in his 
possession, but had taken no steps to execute it. It was 
held that the remedy was not available. The Supreme Court 
relied on Wabaunsee County v. Walker, 8 Kansas 431 
(1871). 
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Later, the Kansas Court said in First National Batyik v. 
Board of County Commissioners, 134 Kan. 781, 8 P. 2d 312 
(1932): 

| 

“This court has relaxed the rule laid down in! Wa¬ 
baunsee County Cora’rs v. Walker, however, in Kansas 
Pac. Ry. Co. v. Commissioners of Wyandotte County, 
16 Kan. 587, and Atchison, T. & S. F. Ry. Co. v. City of 
Atchison, 47 Kan. 712, 28 P. 1000. The entire question 
was examined in detail and at great length in Ottawa 
University v. Stratton, 85 Kan. 246, 116 P. 892,j 895. 
There this court said: ‘In a general sense there should 
be an immediate and urgent necessity for the payjment 
of the illegal demand; or such payment should be"blade 
to release person or property from detention, dr to 
prevent an immediate seizure of person or property. 
Immediate, however, means certainly impending, 
rather than upon the point of instantly taking place. 
The inevitableness of the result, unless forestalled by 
'payment, is the matter of primary consequence, rather 
than the nearness of the time when the tax proceeding 
will culminate. When the taxing process has passed 
the stage in which the amount and character of the tax 
may be reviewed, and has reached the state of collec¬ 
tion, no discretion is left in the collecting officers, and 
it is to be presumed that they will follow the lawj and 
use all the means provided for securing payment of 
the tax.’ Nothing could here be said that would add 
to the force of what was said in that opinion. The 
language applies to the circumstances of the casfe at 
bar. Here everything that the taxing officers cjould 
do had been done. Nothing remained but for June 
20th to roll around, and the penalties would have teen 
added and a tax warrant handed to the sheriff. This 
court long ago reached the conclusion that it was not 
necessary that the sheriff should be knocking atJ the 
door with a tax warrant in his hand before the harassed 
taxpayer could pay a tax illegally levied and contest the 
validity.” (Italics supplied.) 

In 1889, the Union Pacific case was cited by counsel in 
I Jill v. District of Columbia, 7 Mackey (18 D. C.) 481 j but 
rejected in favor of more recent decisions. “The la\y on 


| 
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this question lias been differently and better stated in later 
decisions of the Supreme Court, * # *” said the General 
Term, and proceeded then to review U. S. v. Lawson, 101 
U. S. 164 (1879); U. S. v. Ellsworth, 101 U. S. 170 (1879); 
Swift Co. v. if. S., Ill U. S. 22 (1884); and Robertson v. 
Frank Bros. Co., 132 U. S. 17 (1889). To repeat the re¬ 
view of those cases would unduly extend this brief, but the 
following summary in the Hill opinion is significant : 

‘‘It is manifest that these later cases relieve the 
question of voluntary and involuntary action from the 
artificial tests formerly applied, and that they recog¬ 
nize more distinctly the ordinary considerations which 
control human conduct. To say that a man who pays 
money must be held to have acted freely unless he did 
it under the pressure of immediate and urgent neces¬ 
sity, suggests a high standard of pluck and manhood, 
but in transactions with the Government it is not a 
fair or reasonable test. When a demand is made by 
an official, known to have at his back, even though he 
may not threaten to use them, the penalties of the law, 
the individual citizen does not stand on an equal foot¬ 
ing in the dealing. Accordingly, great weight was 
given in Lawson’s Case to the fact that he saw in the 
distance a peril which menaced, not his existing prop¬ 
erty, but his future career and interests. It is useful, 
no doubt, to employ standards in determining the 
nature of conduct, but after all this question of volun¬ 
tary or involuntary payment is one of fact, and should 
be determined like other questions of fact, and not by 
arbitrary rule.” (Italics supplied.) 

The facts bear a striking resemblance to the instant case. 
Hill had previously experienced the consequences of resist¬ 
ing the tax officers and had been prosecuted for his refusal 
to pay a license fee in 1884. For 1885 and 1886 he paid 
under protest, and the jury’s verdict that these latter pay¬ 
ments were involuntary was affirmed. 

Chesebrough v. U. S., 192 II. S. 253 (1904), cited by 
appellant, was an entirely different case. A statute re¬ 
quired that revenue stamps be affixed to all deeds. To 


complete a real estate transaction, the taxpayer purchased 
$600 of revenue stamps and attached them to the d^ed of 
conveyance. Nineteen months later he applied for a refund 
on the ground that the statute was unconstitutional* The 
purchase of the stamps was obviously voluntary aiiid the 
case stands only for the proposition 4 ‘that taxes voluntarily 
paid cannot be recovered back” by common law rejmcdy. 
The court pointed to the absence of protest at the t^me of 
payment as significant evidence of the voluntary nature of 
the purchase. The opinion cited the Union Pacific case 
and contains some expressions of the former rule, but the 
nature of the case did not require them and in view oj later 
opinions of the Supreme Court, so much of the opinion must 
be considered obiter. j 

In I). C. v. Chapman, 25 App. D. C. 95 (1905), the tax¬ 
payer disputed the right of the District to require a j$25.00 
license fee of him. He was arrested and brought into police 
court, told by the prosecutor that “he would likely be fined” 
and “to avoid the publicity and notoriety of a trial fen the 
police court the plaintiff paid the said sum of $25 glider 
protest.” Here was the most obvious and extreme! form 
of duress, and the court decided the payment was jnot a 
voluntary one. The opinion is significant, however, in that 
it points to the “mortification” attending possible! con¬ 
viction without absolute right of appeal as an element of 
legal compulsion. 

In D. C. v. Glass, 27 App. D. C. 576 (1906), a bufelding 
association was assessed at 4% of gross earnings although 
2% was the correct rate. The collector threatened tp dis¬ 
train and payment at the higher rate was made. The j court 
quoted the authorities to the effect that payment to lavoid 
seizure of goods or a threatened seizure was involuntary, 
particularly from Cooley on Taxation that “If the pfficer 
calls upon the person taxed, and ‘demands a sum of iponey 
under a warrant directing him to enforce it, the pajty of 
whom he demands it may fairly assume that, if he sepks to 
act under the warrant at all, he will make it effectualj The 
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demand itself is equivalent to a service of the writ on the 
person’.” The demand was made not with a formal writ 
but only a statement of the collector that he had statutory 
power to distrain and would exercise it, something every 
citizen already knows. The facts bear a striking similarity 
to the instant case. 

In 1912, the Supreme Court decided two important cases, 
Atchison, Topeka & Santa Fe Ry. Co. v. O’Connor, 223 
U. S. 280, and Gaar, Scott & Co. v. Shannon, 223 U. S. 468. 
In the O’Connor case there were penalties for nonpayment, 
the effect of which can be best described in the language of 
Justice Holmes: 

“It is reasonable that a man who denies the legality 
of a tax should have a clear and certain remedy. The 
rule being established that apart from special circum¬ 
stances he cannot interfere by injunction with the 
State’s collection of its revenues, an action at law to 
recover back what he has paid is the alternative .left. 
Of course we are speaking of those cases where the 
State is not put to an action if the citizen refuses to 
pay. In these latter he can interpose his objections 
by way of defence, but when, as is common, the State 
has a more summary remedy, such as distress, and the 
party indicates by protest that he is yielding to what 
he cannot prevent, courts sometimes perhaps have been 
a little too slow to recognize the implied duress under 
which payment is made. But even if the State is driven 
to an action, if at the same time the citizen is put at a 
serious disadvantage in the assertion of his legal, in 
this case of his constitutional, rights, by defence in the 
suit, justice may require that he should be at liberty 
to avoid those disadvantages by paying promptly and 
bringing suit on his side. Pie is entitled to assert his 
supposed right on reasonably equal terms. See Ex 
parte Young , 209 U. S. 123, 146. If he should seek an 
injunction on the principle of that case and of Western 
Union Telegraph Co. v. Andrews, 216 U. S. 165, he 
would run the same risk as if he waited to be sued. 

“In this case the law, beside giving an action of debt 
to the State, provides that every corporation that fails 
to pay the tax shall forfeit its right to do business 
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within the State until the tax is paid, and also shall 
pay a penalty of ten per cent, for every six months or 
fractional part of six months of default after Majf 1 of 
each year. It may be that the forfeiture of the iright 
to do business would not be authoritatively established 
except by a quo warranto provided for in a following 
section, but before or without the proceeding the effect 
of the forfeiture clause upon the plaintiff’s subsequent 
contracts and business might be serious, (see Ludwig 
v. Western Union Telegraph Co., 216 U. S. 146), ajid in 
any event the penalty would go on accruing during all 
the time that might be spent before the validity of the 
defence could be adjudged. As appears from the deci¬ 
sion below, the plaintiff could have had no certainty 
of ultimate success, and we are of opinion that iti was 
not called upon to take the risk of having its contracts 
disputed and its business injured and of finding the 
tax more or less nearly doubled in case it finally! had 
to pay. In other words, we are of opinion that} the 
payment was made under duress. See Gaar . Scbtt £ 
Co. v. Shannon, decided this day, post, p. 468.” j 

In the Gaar Scott case, the quotation set out in appellant’s 
brief, was followed by citation of cases and further perti¬ 
nent comment: 

i 

“* # # Swift Co. v. United States, 111 U. S. 22,| 29; 
Robertson v. Frank Brothers Co., 132 U. S. 17,! 23; 
Oceanic Navigation Co. v. St ran ah an, 214 U. S. 1320, 
329; Atchison, Topeka £ Santa Fe R.R. v. O’Connor, 
decided this day, ante, p. 280. Otherwise plaiptiff 
might be without any remedy whatever. For in 
Arkansas Building £ Loan Asso. v. Madden , 175 XjT. S. 
269, it was held that a taxpayer was not entitled t<j) an 
injunction, against the enforcement of a similar statute 
of the State of Texas, unless he could show that tliere 
was no adequate remedy at law. And, as payment 
under such an act was treated as compulsory, for which 
suit might be maintained, and as there was nothing to 
indicate inability of complainant to pay, or of!the 
defendant to respond to a judgment, the bill was dis¬ 
missed without prejudice. That necessarily recognized 
that the plaintiff had the right to pay under protjest, 

I 

I 

i 
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sue the officer for the amount exacted and recover it 
back in case it should be made to appear that the 
statute was void.” 

In Robertson v. Frank Brothers Co., supra, there was a 
20% penalty for non-compliance with the demand, and the 
court made the following significant statements: 

“In that case, [referring to Maxwell v. Griswold, 
10 How. 242] it is true, the fact that the importer was 
not able to get possession of his goods without making 
the payment complained of, was referred to by the 
court as an important circumstance; but it was not 
stated to be an indispensable circumstance. The ulti¬ 
mate fact, of which that was an ingredient in the par¬ 
ticular case, was the moral duress not justified by law. 
When such duress is exerted under circumstances suffi¬ 
cient to influence the apprehensions and conduct of a 
prudent business man, payment of money wrongfully 
induced thereby ought not to be regarded as volun¬ 
tary. But the circumstances of the case are always 
to be taken into consideration. When the duress has 
been exerted by one clothed with official authority, or 
exercising a public employment, less evidence of com¬ 
pulsion or pressure is required,—as where an officer 
exacts illegal fees, or a common carrier excessive 
charges. But the principle is applicable in all cases 
according to the nature and exigency of each. * * * 
In our judgment the payment of money to an official, 
as in the present case, to avoid an onerous penalty, 
though the imposition of that penalty might have been 
illegal, ivas sufficient to make the payment an involun¬ 
tary one. It is true that the thing done under compul¬ 
sion in this case was the insertion of the additional 
charges upon the entries and invoices; but that neces¬ 
sarily involved the payment of the increased duties 
caused thereby, and in effect amounts to the same thing 
as an involuntary payment.” (Italics supplied.) 

D. C. v. Riggs National Bank, 58 App. D. C. 349, 30 F. 2d 
873 (1929), involved a letter from the Collector threatening 
distraint, which was in the record but not mentioned in the 
opinion. The letter was identical with numerous letters 
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which the appellee had received. It is significant tha!t this 

Court, in approving a refund to the taxpayer stated sitnply: 

I 

“* * * The collector rejected the tender and threat¬ 
ened that at the proper time the penalty of 1 per cent, 
per month, as provided by law, would be imposed. 
Plaintiff thereupon paid the tax under protest}, and 
brought this action for the recovery of the si^m so 
claimed to be exempt.” 

In Blanks v. Hazen, 66 App. D. C. 118, 85 F. 2d 284 
(1936), the taxpayer paid the tax without filing any pifotest 
to put the authorities on notice. He simply testified that 
he paid under protest and the court held “The mere state¬ 
ment that the tax was paid under protest is not sufficient 
to make it an involuntary payment.” The only othel cir¬ 
cumstance was a previous warning by an officer thht he 
would be arrested if he neglected to take out his license. 
On this evidence the trial court made a finding fof the 
defendant, and this court affirmed, saying: 

* He was not confronted with any urgent neces- 
sity for the payment of the tax. The officer h^d no 
warrant for his arrest, and he filed no written prjotest 
with the authorities. Indeed, the license fee was not 
paid until several months after the same became due 
and payable.” 

Judge Stephens dissented on the ground that even dnder 
the doctrine of the Union Pacific case, the taxpayer} had 
paid under compulsion. The case is distinguishable from 
the instant one. The circumstances surrounding the pay¬ 
ment were quite different, and the trial judge made a find¬ 
ing against the taxpayer after hearing him testify. 

The opinion in Blanks v. Hazen relies on the Union 
Pacific case in the Supreme Court and on the Wabaunsee 
County case from Kansas, both of which have been relaxed 
by the courts which pronounced them. Insofar as Blanks 
v. Hazen stands for a severe limitation on the right of the 
taxpayer to recover, its doctrine should be re-examinqd in 
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the light of the other cases. Both the Union Pacific case 
and the Blanks case hold that there must be an “urgent 
necessity” to pay the tax. The urgent necessity is a ques¬ 
tion of fact to be determined in all the circumstances sur¬ 
rounding the taxpayer at the time of payment. 51 Am. 
Jur., Taxation, §1185, p. 1019, quoted at p. 18 of appellant’s 
brief. 

Md. & Va. Milk Products Assn. v. Ilazen, 66 App. D. C. 
136, 85 F. 2d 302 (1936), simply states the rule in the most 
general terms and contributes nothing to the argument 
here. 

Panitz v. D. C., 72 App. D. C. 131, 112 F. 2d 39 (1940), 
involved the question whether payment to prevent for¬ 
feiture of a license to do business was to be deemed involun¬ 
tary. Relying on four Supreme Court cases, A. T. & S. F. 
By. v. O’Connor, supra ; Stratton v. St. Louis S. W. Ry., 
284 U. S. 530 (1932); Swift Co. v. U. S., supra, and Gaar 
Scott & Co. v. Shamion, supra, this Court held that such a 
payment was involuntary. The Stratton decision points to 
an adequate legal remedy in Illinois where a tax paid under 
duress was recoverable in assumpsit. Where payment is 
“made to avoid forfeiture of the franchise, which would 
result from nonpayment, there is such duress as entitled 
the taxpayer to recover” (pp. 532-3). Nothing in these 
cases limits the rule as to involuntary payment to a tight 
list of categories, as the appellant seems to contend at pages 
29-31 of its brief. Union Pacific, Chesebrough, and Blanks 
were only three of many authorities cited in the Panitz 
case, and these were mentioned only as authority for the 
general rule that the payment must be involuntary, not for 
any severe limitation on the rule inconsistent with the 
other cases cited. 

In Lindner v. D. C., 32 A. 2d 540 (Mun. App. 1943), it 
was held that the remedv at common law, by action for 
recovery of taxes paid involuntarily, was concurrent with 
the remedy in the Board of Tax Appeals. The opinion 
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mentions payment to avoid actual seizure of goodsj only 
as one example of involuntary payment, not as a necessary 
condition to the remedy. In footnote 8, p. 542, the 'court 
said: “The question of what constitutes sufficient duress 
to make a payment involuntary has been a troublesome one 
for the courts and especially for the taxpayers, and ‘courts 
sometimes, perhaps, have been a little too slow to rjecog- 
nize the implied duress under which payment is mafle’.” 

Two other decisions are cited by appellant. Be'pk v. 
State , 196 Wise. 242, 219 N. W. 197 (1928), states that the 
imposition of the usual legal rate of interest is not duress. 
Here the penalty is at the rate of 12% per year. Security 
Bank v. Young , 55 F. 2d 616 (C. C. A. 8th, 1932), is! also 
distinguishable. The complaint of the taxpayer adnjitted 
that when the tax was assessed and paid, both the taxing 
officials and officers of the taxpayer bank “believed that the 
said taxing officials * * * had a right to levy and collect 
such tax” but they “were all mutually mistaken in that 
belief.” The payments were therefore obviously vblun- 
tarv and the claim of duress was an afterthought, i The 
opinion, in the portion quoted by appellant, states j that 
penalties and the summary procedure for recovery cfould 
not be considered duress, lest practically all taxes be recov¬ 
erable. Taxes erroneously assessed and collected ought to 
be recoverable, and it is hardly a valid criticism of a rerjiedy 
to say that it would be too readily available to aggrieved 
taxpayers. In any event, the Court in that case was) not 
dealing with the situation we have here, where all the 
surrounding circumstances show that the payments wejre in 
the midst of a heated dispute with the authorities. 

Appellant contends that the power and duty of the jCol- 
lector to distrain property of the taxpayer must be ex¬ 
pressly threatened in connection with the payment ^s a 
condition to the common law remedy. As demonstrated by 
the foregoing authorities cited by appellant, and by addi¬ 
tional authorities cited below, the remedy is not so ! re¬ 
stricted. A similar contention was urged on the Supreme 
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Court in respect to the need for a protest in Moore Ice 
Cream Co. v. Rose, 289 U. S. 373 (1933). Justice Cardozo 
rejected the argument in apt language: 

“* * * In this situation the Government was unjustly 
enriched at the expense of the taxpayer when it held 
on to moneys that had been illegally collected, whether 
with protest or without. So at least the lawmakers 
believed, and gave expression to that belief, not only in 
the statute, but in Congressional reports. Senate 
Report, No. 398, 68th Congress, First Session, pp. 44, 
45; House Report, No. 179, 68th Congress, First Ses¬ 
sion, pp. 33, 34. The amendment was designed to right 
an ancient wrong. * # # A high-minded Government 
renounced an advantage that was felt to be ignoble, 
and set up a new standard of equity and conscience. 
There was no thought to discriminate between pay¬ 
ments made and those to come. A fine sense of honor 
had brought the statute into being. We are to read it 
in a kindred spirit. United States v. Emery Realty 
Co., 237 U. S. 28, 32.” 

If the restrictions urged by appellant ever were in effect, 
the common law has now developed in such a way as to 
reject for the Government “an advantage that was felt 
to be ignoble.” 

In City of Franklin v. Coleman Bros., 152 F. 2d 527 
(C. C. A. 1st 1945), a tax payment made under circum¬ 
stances similar to the instant case was held to be involun¬ 
tary. After setting out the provisions of the New Hamp¬ 
shire statute for summary distraint and penalty of ten 
percent in the event of nonpayment, the court said: 

“* * * Under these circumstances we can only con¬ 
clude that the court below did not err in its conclusion 
that ‘The plaintiff in paying the taxes did not act volun¬ 
tarily but under legal compulsion.’ Atchison etc. R. Co. 
v. O’Connor, supra.” (pp. 529-530) 

The doctrine of business compulsion, expressed and 
applied in Robertson v. Frank Brothers Company, supra, 
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has been frequently followed and described in the decisions 
of state courts. 

Flynn v. City and County of San Francisco , 18 Cal. 
2d 210, 115 P. 2d 3 (1941) 

Effell Realty Corporation v. City of New York, 165 
Misc. 176, 299 N. Y. S. 373 (1937) 

Benzoline Motor Fuel Co. v. Bollinger, 353 Ill. 600, 187 
N. E. 657 (1933) 

Crow v. City of Corpus Christi, 146 Tex. 358, 209 Si W. 
2d 922 (1943) 

See Annotations, 64 A. L. E. 9, 42; 84 A. L. R. 294 | 

i 

Appellee paid the excessive taxes assessed against it under 
such circumstances of compulsion as to render the pay¬ 
ments “involuntary’ ’ and entitle appellee to its common 
law remedy. 


The statement of the case at the outset of this brief anjplv 
shows that the tax payments were made involuntarily. 
It is difficult to add to the application of law to facts in |the 
opinions of Judge Matthews and Judge Letts, already 
quoted. A bank is dependent on public good will and con¬ 
fidence. The consequences of tax delinquency and distrdint 
of its property would seriously affect its business. A seri¬ 
ous controversy was in progress between appellant and all 
the banks, extending from a period before the tax payments 
were made until long afterwards. Extensive argument hnd 
discussion had been in progress up to the point when ^he 
Corporation Counsel had rendered his decision, and (the 
Assessor said, in effect “We rule against you, now Vou 
must pay.” Refusal to pay would have incurred pecuniary 
penalties aggregating thousands of dollars per year. D.j C. 
Code, 1940 §47-1209, p. 14, supra. Failure to pay woiild 
surely bring on distraint as the previous experience of 
appellee indicated. D. C. Code, 1940, §47-1301, p. 14 supra. 
Final settlement of the controversy in pending litigation 
was not in sight and actually did not occur for over tjwo 
vears. A record of the dispute w T as made in the letters of 
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protest filed with the payment. There is every indication 
that the payments were made involuntarily. 

Appellee exhausted all required administrative remedies. 

At the conclusion of the trial Judge Letts stated that he 
would consider the question of administrative remedies, 
“and I will approach that with considerable interest, be¬ 
cause I have not heard any intimation so far of anything 
in the nature of an administrative remedy which should 
have been resorted to.” App. 96. What administrative 
remedy was available to appellee? 

Claim for refund before the Board of Tax Appeals is a 
remedy concurrent with the common law remedy and need 
not be sought if a suit in court is filed. This was decided in 
Lindner v. D. C., supra , and is conceded by appellant. 
App. 57. 

Claims for refund were filed with the Commissioners, 
and this avenue proved futile. App. 134-137. Appellant 
conceded that this step had been taken App. 57. 

The only other procedure for the remedy of tax differ¬ 
ences was informal in the office of the Assessor, which may 
and does discuss with taxpayers questions which may arise. 
Here the banks had problems in common and acted jointly 
through the Committee on Taxation of the Bankers’ Asso¬ 
ciation. The process was elaborate. Information was 
supplied, legal problems were submitted by the Assessor 
to the Corporation Counsel, counsel for the banks submitted 
a memorandum, and finally the Assessor made his ruling 
on the disputed questions, assessed the taxes and set a time 
within which payment must be made. Penalties were 
waived only up to the new date for payment. Mr. Martin’s 
letter implied that no further waivers would be given so 
that an additional request would have been futile. 

Appellant seems to argue that the taxpayer must ask 
for further postponement and waiver of the penalty fixed 
by statute as a condition to his common law remedy. No 
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authority has been or can be cited for such a proposition. 
Request for waiver of penalties would have been pointless 
unless a postponement of time to pay taxes was also asked. 
Appellee had no grounds for such a request except to jeon- 
tinue and prolong the controversy on the merits. Ajfter 
full consideration, the Assessor had ruled on the merits 
and the Administrative process had been completed. Rjost- 
ponement was not the relief which appellee sought. 

Within the rule established by decisions cited in appel¬ 
lant’s brief, appellee did exhaust all administrative rem¬ 
edies for relief from the over-assessment. 

Panitz v. T). C., 72 App. D. C. 131, 112 F. 2d 39 (1940), 
involved a different situation. The taxpayer was falced 
with a loss of license, but the procedure at the Assessor’s 
Office was not complete. A hearing on revocation of jthe 
license was scheduled at which the tax liability would h£.ve 
been settled, if within the authority of the Assessor’s Ofljice. 
Actually, as the Court held, a constitutional point wasiin- 
volved which was beyond the authority of the Assessor’s 
Office and the Court held that resort to a futile procedure 
was unnecessary. 

Interest was properly allowed from the date of the 
involuntary payment. | 

i 

D. C. Code, 1940, §28-2701, provides “That interest, wpen 
authorized by law, on judgments against the District of 
Columbia, shall be at the rate of not exceeding 4 per centpm 
per annum.” Accordingly, on motion to amend, the rate 
specified in the judgment was reduced from 6% to 4%. 
Code §28-2707 allows interest on “a liquidated debt jon 
which interest is payable by contract or by law or usagji” 
“from the time when it was due and payable.” Interest is 
recoverable on judgments for taxes illegally exacted from 
the date of the illegal exaction. Erskine v. Van Arsdale, 
15 Wall. 75, 77 (1872); National Home v. Parrish, 229 U. jS. 
494, 496 (1913). Unquestionably this was a suit on a 
liquidated debt. The computations were taken from tax 
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returns and documents which passed between the parties, 
and were set out exactly in the complaint. There were no 
issues of fact about any of these figures. Unlike Shima v. 
Brown, 77 App. D. C. 115, 133 F. 2d 4S (1943), there were 
no uncertainties except legal issues relating to these fig¬ 
ures. Accordingly, the judgment for interest wms correct. 

CONCLUSION 

Appellee was overtaxed to the extent of the amount 
adjudged by the District Court. This over-taxation was 
enforced on appellee and payment was made involuntarily 
to the appellant. The judgment bore interest as permitted 
by law. Accordingly, it is respectfully submitted that the 
judgment should be affirmed. 

G. Bowdoin Craighill, 
Llewellyn C. Thomas, 

901 Hibbs Building, 
Washington 5, D. C. 

Attorneys for Appellee. 

McKexney, Flannery & Craighill, 

Washington, D. C., 
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APPELLEES' JOINT REPLY TO APPELLANT'S 
PETITION FOR REHEARING 


Appellant’s petition for rehearing criticizes this Coutt’s 
opinion, on the ground that the Court passed upon ojily 
one of the three questions presented on appeal. The tjwo 
questions, alleged to have been ignored, were sufficiently 
answered by the action of the Court in affirming the judg¬ 
ment of the lo-wer Court. The appellant evidently con- 
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aiders tliem of minor importance, as they are only briefly 
discussed in a little more than one page of the 11-page 
petition for rehearing. 

INVOLUNTARY PAYMENTS 

The petition for rehearing adds little or nothing to the 
argument in appellant’s brief and reply brief on appellant’s 
main defense of “voluntary payment,” which, after care¬ 
ful consideration, has been unanimously decided against 
appellant by Judges Matthews and Letts in the District 
Court and by Judges Edgerton, Miller and Bazelon in this 
Court. 

It may also be noted that the views expressed in Chief 
Judge Stephen’s dissenting opinion in Blanks v. Hazen, 66 
App. D. C. 118 (1936), 85 F. 2d 284, are in accord with the 
views of the five Judges above named. 

The petition for rehearing asserts that the action of the 
Court in overruling Blanks v. Hazen is “fraught with most 
serious consequences,” but fails to show that any mis¬ 
carriage of justice will result. 

Xo useful purpose will be served by granting the petition 
for rehearing cn banc, for the reason, among others, that 
the defense of “voluntary payment” has been practically 
eliminated by the Act of Congress approved July 10, 1952 
(66 Stat. 543), which provides in no uncertain terms, 
“Where there has been an overpayment of any tax, the 
amount of such overpayment shall be refunded to the tax¬ 
payer.” 

The Act provides for the filing of claims for refunds at 
any time within two years after payment of the tax, 
whether or not the tax was paid “voluntarily” or “under 
protest,” and the Act expressly preserves the taxpayer’s 
right to sue in Court for the recovery of an overpayment, 
unless he has elected to appeal to the District of Columbia 
Tax Court. 

In the reports of both the Senate and House relating to 
the Bill which was enacted into law on July 10, 1952, the 
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statement is made: ‘ ‘ The requirement of a written ptotest 
serves no useful purpose and has on occasion servfed to 
trap taxpayers and leave them without remedy.” Whether 
or not payment was made voluntarily has no bearing on the 
question whether the tax was properly assessed. 

As far back as 1932, in the field of Federal taxatioii, the 
right of a taxpayer to sue in Court for refund of an Over¬ 
payment of taxes was preserved by Section 3226, Revised 
Statutes as amended, 47 Stat. 2S6, which provided “T * * 
such suit or proceeding may be maintained, wdiether of not 
such tax, penalty, or sum has been paid under protect or 
duress after a claim for refund shall have been filed jwith 
and either disallowed or ignored for six months by the 
Commissioner of Internal Revenue. In the present cafe, n 
claim for refund was filed and was neither allowed nor dis- 
allowed bv the District Commissioners (App. 57, 77-78, 
134-137). ' 

In the present case, it is admitted that appellees paid! the 
District Government, under protest, larger amounts than 

• • i 

were legally due, while the question as to the rate of tax 
was still in litigation. Such payment was made to ayoid 
penalties (which would have amounted to more than $700 
per month in the case of the American Security and Tfust 
Company alone), and to avoid the possibility of distraint, 
or of being publicized as a tax delinquent. 

Appellees do not agree that the Act of August 17, 1037, 
50 Stat. 673 (Sec. 47-1402, D. C. Code) overruled the [Act 
of July 1, 1902, 32 Stat. 621 (Sec. 47-1301, D. C. Code), 
with respect to summary distraint. (See Compiler’s Nfote 
to Sec. 47-102). 

However, it is immaterial whether the taxpayer was [en¬ 
titled to 10-davs’ notice before distraint under Section 
47-1402, D.C. Code, or subject to immediate distraint under 
Section 47-1301. In fact, Section 47-1402 merely provides 
that, where a person neglects or refuses to pay a tax “wijth- 
in ten days after notice and demand,” that is, within! 10 
days after notice that the tax is due and demand for pay- 
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ment is made (which consist of the rendition of a bill for 
the tax), the Collector may distrain. There is no require¬ 
ment that the Collector must give the taxpayer 10 days’ no¬ 
tice of an intention to distrain. Such a notice would de¬ 
feat its purpose, by giving a tax evader an opportunity to 
remove his property to another jurisdiction. 

The District Court was, therefore, justified in using the 
expression, quoted in the opinion of this Court, that the 
plaintiff below could not afford to run the risk “of having 
its property distrained.” 

In the petition for rehearing, appellant attempts to dis- 
tinquish the case of Union Pacific Railroad v. Public Ser¬ 
vice Commission, 248 U. S. 67, which was cited in oral 
argument and in this Court’s opinion. Its pertinence is 
demonstrated by a consideration of the situation involved. 
The line of railroad of a Utah corporation, over 3,500 miles 
long through several States, had less than one mile of track 
in Missouri. Application was made to the Public Service 
Commission of Missouri for a certificate authorizing is¬ 
suance of certain bonds. The Commission charged a fee 
of $10,962.25 for issuance of its certificate, which the Com¬ 
pany paid under protest and then sued to recover the charge 
on the ground that it was excessive, was an unreasonable 
interference with interstate commerce and was paid under 
duress. In applying the modern doctrine relating to duress, 
Mr. Justice Holmes said in the opinion: 

“On the facts we can have no doubt that the ap¬ 
plication for a certificate and the acceptance of it were 
made under duress. The certificate was a commercial 
necessity for the issue of the bonds. The statutes, if 
applicable, purported to invalidate the bonds and 
threatened grave penalties if the certificate was not 
obtained. The Railroad Company and its officials were 
not bound to take the risk of these threats being veri¬ 
fied. Of course, it was for the interest of the Company 
to get the certificate. It always is for the interest of 
a party under duress to choose the lesser of the two 
evils. But the fact that a choice was made according 
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to interest does not exclude duress. It is the charac¬ 
teristic of duress properly so called. * # * ” 

i 

One of the few cases cited in the petition for rehearing 
which had not been cited in appellant’s briefs is th^it of 
Vidal, Collector v. Stahmann Farms, 93 F. 2d 902, reversed 
in 305 IT. S. 61. It is difficult to understand how the ap¬ 
pellant derives any comfort from that decision. The Bank- 
head Act imposed a tax or penalty for producing cbtton 
beyond a certain allotment, which tax could be collected 
from the ginner of the cotton. The ginner refused to release 
certain cotton to the producer thereof, until the tax was 
paid. The producer paid the tax and then sued the Cpllec- 
tor of Internal Revenue for a refund, it being unnecessary 
under the Bankhead Act to prove that the tax had lj)een 
paid under protest or duress (305 U. S. 70). The Supreme 
Court stated that the sole question was whether petitioners 
(producers) voluntarily “paid someone’s else tax” (ban¬ 
ners’) (305 U. S. 64) and held that the petitioners werejnot 
mere volunteers and were entitled to maintain the action 

i 

to recover the tax. | 

In Great Northern Life Ins. Co. v. Bead, 322 IT. S. 47,1 53, 
cited by appellant on page 6 of the petition for rehearing, 
the Supreme Court held that the Federal Court was without 
jurisdiction to entertain an action to recover taxes paic| to 
the Insurance Commissioner of Oklahoma. The question 
of duress was not actually involved, the Court savibg: 
“The issue of coercion and duress was eliminated at the 
pre-trial conference * * * .” The opinion merely cites ip a 
footnote the first Union Pacific case, 98 IT. S. 541, 544, a^ a 
case in which the question of “voluntary payment” was in¬ 
volved. 

In fact, the same footnote refers to the case of Ward\ v. 
Lore County. 233 IT. S. 17, which expressly modified the 
ruling in the first Union Pacific case, as follows: 

i 

“The county places some reliance on Lamborn jv. 
County Commissioners, 97 IT. S. 181, and (Union Pa pi- 
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lie) Railroad Company v. Commissioners, 98 U. S. 541; 
but those cases are quite distinguishable in their facts 
and some of the general observations therein to which 
the county invites attention must be taken as modified 
by the later cases just cited.” 

This Court was clearly right in holding that the payments 
involved in the present case were “involuntary in the legal 
sense.” 

EXHAUSTING ADMINISTRATIVE REMEDIES 

Appellant repeats the assertion that appellees failed to 
exhaust their administrative remedies and refers to pages 
36 to 41 of appellant’s main brief, where reference was made 
to Section 47-307, D. C. Code, authorizing the District 
Commissioners, in tlieir discretion, to waive interest and 
penalties. 

This contention is fully answered on pages 2S-29 of the 
brief of the American Security and Trust Company, and 
on pages 22-24 of the brief of The Washington Loan and 
Trust Company. 

The testimony of Acting Assessor Martin shows that 
penalties had been waived up to a certain deadline, and his 
letter, dated December 23, 1946, clearly indicated that pen¬ 
alties would not be waived after that deadline (App. S8-94, 
122). “ * * * we set a time for the payment of taxes with¬ 
out penalty” (App. 91). Obviously, appellees were told 
in effect that a request for any further waiver would be 
futile. 

Appellant admitted that it was not necessary to apply 
to the Board of Tax Appeals before suing at common law 
for a refund (App. 57). 

On page S of the petition for rehearing, appellant refers 
to Section 47-1016, D. C. Code, authorizing the Commis¬ 
sioner to refund overpayments, upon a certificate of the 
Collector that the claim for reimbursement is just and 
equitable. The history of the prolonged litigation between 
the Banks and the District Government demonstrates that 




it was impossible to obtain such a certificate from th6 Col¬ 
lector. 

As a matter of fact, a written claim for refund wasj sub¬ 
mitted, and appellees received in reply nothing more than 
an “acknowledgment only is being made at this tim^, be¬ 
cause of pending litigation involving gross earnings of 
banks” (App. 57, 78, 134-137). I 

As Judge Letts pertinently remarked, after the evidence 
was completed, “I have not heard any intimation sci far 
of anything that appears to have the semblance of aii ad¬ 
ministrative remedy which should have been resorted to” 
(App. 96). | 

I 

I 

INTEREST AT 4% ON JUDGMENTS 

The petition for rehearing asserts that the question per¬ 
taining to the payment of interest on the judgments has 
not been decided by this Court. 

Pursuant to Sections 28-2701 and 28-2707, D. C. C^de, 
the District Court entered judgments awarding interest at 
4% per annum from the time the overpayments were mp.de 
(App. 155). Affirmance of those judgments constitutes a 
complete answer to the question relating to interest. 

There can be no doubt that the overpayments, the amount 
of which was not in dispute when the judgments were ren¬ 
dered, were “liquidated debts,” within the meaning of Sec¬ 
tion 28-2707, upon which interest is payable from the time 
when the debt was due and payable. 

Section 28-2701 authorized interest at 4% on judgmehts 
against the District of Columbia. If there were ever ajnv 
doubt that it applied to an overpayment of taxes, such dohbt 
was dispelled by the Act of July 10, 1952, which provides 
specifically, “interest shall be allowed and paid upon sujch 
overpayment of tax at the rate of 4 per centum per annum 
from the date such overpayment was paid until the date jof 
refund.” This applies to the judgment of “any court hav¬ 
ing jurisdiction over the subject matter that there has be£n 
an overpayment of any tax.” 
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This disposition of the question of interest due on over¬ 
payments of taxes is in accord with Erskine v. VanArsdale, 
15 Wall. 75, 77 (1872), and National Home v. Parrish, 229 
U. S. 494, 496 (1913). 

It is respectfully submitted that the petition for rehear¬ 
ing en banc should be denied. 

o 


G. Bowdoix Craighill, 
Llewellyn 0. Thomas, 
Attorneys for Appellee in 
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No. 11364. 
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District of Columbia, Appellant, 

v. i 

American Security & Trust Co., No. 11263 

Washington Loan & Trust Co., No. 11264, 

Appellees. 


APPEALS FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA i 


REPLY BRIEF FOR APPELLANT 

I 

l 

- - . ... _ 

SUMMARY OF ARGUMENT 

i 

Generally speaking, cases cited by appellees do not support 
their contention that payments of tax merely to avoid the accrual 
of interest for delinquency, even though the rate thereof is above 
normal, render such payments involuntary. 

Cases cited by appellees involving payments made under threats 
of seizure of property, to obtain possession of property, to prevent 
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seizure of property, to avoid the imposition of a substantial fine, 
to prevent forfeiture of franchise, etc., arc inapplicable because 
none of the payments involved was made under any of those cir¬ 
cumstances. There is a distinction between an onerous penalty, 
such as a substantial fine, and interest. 

The cases decided by this Court do not support the judgments 
of the court below. The lower court cited no cases either in this 
or any other court, as being in point with its decisions. 

The fact that at pretrial appellees changed their complaints 
with respect to what they claimed was due and owing them 
refutes, in and of itself, the contention that their claims were for 
“liquidated” debts. 

ARGUMENT 

1 

The cases cited by appellees do not support their contentions that 
the taxes in question were involuntarily paid. 

In their briefs, appellees have each cited, among others, 
the following cases: 

Benzoline. Mo!or Furl ('o. v. Bollinger, 353 111. GOO, 

187 X. E. 057; 

City of Franklin v. Coleman liras., 152 F. 2d 527; 

('row v. City of Corpus ('hristi, 14G Tex. 558, 209 
S. \Y. 2d 922; 

Fffell Really Corp. v. City of Xeic York, 1G5 Mi sc. 

17G, 299 X. Y. S. 373; 

Robertson v. Frank Bros. Co., 132 U. S. 17. 

it is not believed that such cases support appellees’ con¬ 
tentions or that if in any measure any of them does it should 
not be followed. 

The Benzoline case was an Illinois case in which two 
justices (Stone and De Young) dissented. In his dissenting 
opinion, Justice Stone stated, inter alia, that: 





“ * * * The majority opinion cites no case hold¬ 
ing that a payment made under circumstance^ 
appearing here constitutes a payment under dur¬ 
ess and I know of none. # * * ” 

The dissenting opinion contains this reference to thi ma¬ 
jority opinion: 

“ * * * Such a case is clearly without the rule 
followed by this and other courts. There is noth¬ 
ing like it in the books. * * * ” 

In the City of Franklin case, the statute involved pro¬ 
vided, inter alia , that: 

“ * * * no notice of the tax shall be necessary 
under this section (providing for notice before 
distraint) if the tax is against a person who is nojt 
an inhabitant of the state * * * .” (Parenthetical 
matter supplied). 

The taxpayer was not an inhabitant of New Hampshire. 
The Court said therefore, that it followed that the 

“ * * tax collector could summarily and witlil 

out notice distrain the plaintiff’s property in thj? 
event that it failed to pay the taxes assessed 
against it. * * * ” 

In the cases at bar, as will appear hereinafter, the Col¬ 
lector of Taxes, D. C., could not summarily distraift the 
property of either appellee without a 10-dav notice. | 

In the Crow case, the parties stipulated that the City 
would seek to set aside and cancel the taxpayer’s franchise 
on the ground of non-payment of the tax. In the instant 
case, as was pointed out in appellant’s brief (page 21), 
the District of Columbia does not have power to revoke the 
license of either Trust Company to do business. 

In the Effell case, as the Court observed, 

“The payment was necessary to relieve plain)- 
tiff’s property from the lien and to prevent tli(j> 


The foregoing quotation appears in the paragraph quoted 
on page 11 of the brief for Washington Loan in an omitted 
portion thereof indicated by asterisks. 

In stating the facts of the Robertson case, the Supreme 
Court stated at 132 U. S. 18 as follows: 

“ * * * To avoid this penalty, and to get immed¬ 
iate possession of their goods (which are of a 
perishable nature), the plaintiffs made the addi¬ 
tion required, and paid the increased duties that 
resulted,—but always under protest as before 
stated. 

The case of Moore Ice ('ream ('o. v. Rose , 289 U. S. 373, 

cited by American Security on page 2b of its brief, is of no 

aid in resolving the principal question involved in these 

cases. The onlv issue decided bv that case is indicated bv 
• * * 

the following quotation from the opinion: 

We think the intention of the Congress was 
to remove the requirement of protest in any suit 
thereafter brought, irrespective of the date of the 
underlying payment.’’ 

In Flynn v San Francisco, 18 Cal. 2d 210, 115 P. 2d 3, 
cited by American Security in its brief (p. 27), the Court 
said (at page 7) that: 

“ ' * ' Ii appears from the record that postal 
cards were sent at intervals from the tax collector’s 
office for the purpose of warning the persons sub¬ 
ject to these assessments of the penalties and civil 
and criminal liabilities: and there were some ar¬ 
rests and prosecutions * ’ *. 

“ The foregoing recital of the admitted facts 
in the instant case sufficiently demonstrates that 
the motivating cause of the payments was fear 
of infliction of the penalties outlined in the coercive 
provisions of this well-implemented ordinance and 
emphasized by periodic and forceful threats and 
demand warnings by the appellant “ * *.' f 
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No threats, forceful or otherwise, were made upon either 
appellee in the cases at bar to pay the taxes involved. 

In Ward v. Love County, 253 U. S. 17, 64 L. Ed. ^51, 40 
S. Ct. 419, cited by Washington Loan in its brief (P. 16), 
the Supreme Court stated as being facts in the casej that: 

“While those suits were pending, the officers 
of Love county, with full knowledge of the suitb, 
and being defendants in one, proceeded with tlje 
taxation of the allotments, demanded of thesje 
claimants that the taxes on their lands be paid to 
the county, threatened to advertise and sell the 
lands unless the taxes were paid, did advertise 
and sell other lands similarly situated, and causep 
these claimants to believe that their lands would 
be sold if the taxes were not paid. * " 

The foregoing quotation precedes that portion of the same 
paragraph quoted on page 16 of the brief for Washington 
Loan. S 

Of the opinion in Chcscbrouyh v. L\ .S'., 192 T. Si 253, 
48 L. Ed. 432, 24 8. Ct. 262, referred to by appellant on 
page 29 of its brief and cited by this Court in Panfitz v. 
District of Columbia, 72 App. 1). C. 131, 112 F. 2d 39, 
American Security says, on page 19 of its brief, that it 


“ “ * “■ contains some expressions of the formeh 
rule, but the nature of the case did not require thenji 
and in view of later opinions of the Supreme Court!, 
so much of the opinion must be considered ohi'rr. \ 


Washington Loan does not even refer to the ('hcscbAougli 
case in its brief. But the ('hcse.l/ronyh case, along! with 
Atchison . Toycha i0 Santa Fr It. Co. v. ()'('onnor. 223 l\ S. 
280, 56 L. Ed. 436, 32 S. Ct. 216, was cited by this Coujrt on 
February 23, 1951, in District of ('olumbiu v. MrFall, 88 
U. S. App. D. C. 217, 188 F. 2d 991, as authority foj* the 
statement that “Moreover, absent statute a mere protest 
does not establish involuntariness.” 


i 
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On page 18 of its brief, 'Washington Loan submitted a 
quotation from Cooley on Taxation, Vol. 3, 4th Edition, Sec. 
1286, at page 2576, which indicates that the payment of an 
illegal tax to avoid “onerous’’ penalties is generally held 
to preclude the payment being a voluntary one. Appellant 
does not concede that interest for delinquency is an ‘‘oner¬ 
ous” penalty. The two cases cited by Judge Cooley as 
authority for this proposition were the Atchison and Ward 
cases, supra, neither of which, as was hereinbefore demon¬ 
strated (appellant’s brief p. 35, this brief, supra , p. 5), 
was predicated upon the mere fact that there was a penalty 
or interest imposed for the non-payment of the tax. 

On the question whether or not the payments in question 
were rendered involuntary by the fact that the statute pro¬ 
vides for interest on delinquent payments, the following 
quotation from the Restatement of the Law, Restitution, 
Sec. 75g, pages 324, 325, is pertinent: 

“ Penalties and foreitures. Under many tax laws 
which are of doubtful validity, a heavy penalty 
is imposed for failure to pay the tax. Where this 
is true, even though there is no attempt to seize 
the things or the person of the taxpayer, if he has 
a reasonable belief that upon failure to pay the 
tax there is a substantial chance of serious loss 
because of the imposition of the penalty, his pay¬ 
ment is coerced and can be recovered. The threat¬ 
ened imposition of a substantial fine with a reason¬ 
able chance of its being imposed is to be distin¬ 
guished from the likelihood of being required to 
pay interest, even though somewhat above the nor¬ 
mal rate." (Italics supplied). 

The trial judge and both appellees make much of the fact 
that many years before the tax years here involved the then 
Collector of Taxes, I). C., made demands upon each appellee 
for payment of taxes and threatened them with distraint. 
From this they deduce that the payments here involved 
were involuntary. In 64 A. L. R., cited by each appellee, the 
following appears on page 36: 




“It may be stated as a general rule that, in order 
for a payment of taxes to be deemed involuntary, itj 
must be made while the duress or coercion is in ef-l 
feet, and that a payment made before such duressj 
or coercion arises, or after it leas been removed or\ 
ceases to exist , is not an involuntary payment with¬ 
in the meaning of the law. * * * ” (Italics sup-i 
plied). | 

ir I 

| 

Rebuttal argument with reference to cases cited in the 

brief for appellant. 

| 

Washington Loan makes reference (brief for Washington 
Loan page 15) to “The harsh doctrine of the Union Pacific 
case, supra, relied on by the Court in the Blanks case * *! * “ 
and the American Security in its brief (page 1C) concedes 
that this case (Appellant’s brief pp. 19, 20, 29) “does indeed 
appear to limit the significance of the term ‘involuntary 
payment.’ ’’ 

American Security attempts to get around the ellfect 
of that case by saying that the Supreme Court relied on 
Wabaunsee County v. Walker, 8 Kans. 431 (1S71) and that 
later the Kansas court in First National Bank v. Board of 
County Commissioners, 134 Kans. 781, 8 P. 2d 312 (1932), 
relaxed the rule laid down in the Wabaunsee case. rj?he 
fact is, however, that regardless of what the Kansas court 
did in 1932, it could not, of necessity, overrule the Union 
Pacific case and this Court cited the Union Pacific case! in 
Pa nit z v. District of Columbia, supra. 

Both the American Security (on page 20 of its brief) find 

Washington Loan (on page 15 of its brief) seem to find 

solace in the case of Atchison, Topeka cO Santa Fe R. Col v. 

0 'Connor, supra, as is evidenced bv the quotation therefrojm. 

m # 

However, as was noted on page 35 of appellant's brief, the 
statute there contained a provision that “ * * * every cor¬ 
poration that fails to pay the tax shall forfeit its right jto 
do business within the State until the tax is paid.” Thejre 
is no such statute involved in these proceedings. 
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The Collector of Taxes, D. C., possesses no power of distraint 

without notice. 

Each appellee 1 and the court below- have proceeded upon 
the theory, which we believe erroneous, that the Collector 
of Taxes of the District of Columbia has the statutory auth¬ 
ority to summarily distrain property without any notice 
to the taxpayer. 

It is true that under Section 6, paragraph 12 of the Act 
of July 1, 1902, 32 Stat. 621, c. 1352 (Sec. 47-1301, D. C. 
Code 1951), hereinafter referred to as the“1902 Act”, the 
Collector was not required to give any notice to a delinquent 
taxpayer before distraint action. However under the pro¬ 
visions of Section 2, Title I of the Act of August 17, 1937, 50 
Stat. 673, c. 690 (Sec. 47-1402, D. C. Code 1951), hereinafter 
referred to as the “1937 Act”, it is specifically provided 
that a period of 10 days after notice to the taxpayer must 
expire before distraint. Since both the 1902 Act and the 
1937 Act relate, in part, to distraint of goods and chattels 
for failure to pay personal property taxes, and since, with 
respect to notice before distraint, the two statutes are re¬ 
pugnant, it seems quite clear that the provisions of the 1937 
Act superseded and repealed by implication that provision 
of the 1902 Act which permitted distraint without notice. 
District of Columbia v. Coburn, 35 App. D. C. 324. Accord¬ 
ingly, it seems equally obvious that if the validity of a dis¬ 
traint by the Collector of Taxes without notice were in issue, 
it would be held, by this or anj r other court, that such dis¬ 
traint was not in compliance with statutory requirements. 
The provisions of the 1902 Act relating to the sale of real 
property for want of sufficient goods and chattels to satisfy 
the taxes, not being inconsistent with any provisions of the 

1 Amciirun Securities’ Brief pages 20, 27; Washington Loan’s Brief pages 
17 IS 

' App. *17, 14">. 
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1937 Act, would be retained under the provisions of Section 
9 of the 1937 Act which provides that: 

“The remedies provided by this title for the col¬ 
lection of personal property taxes are in addition 
to anv other remedies available for the collection 
of said taxes” (Sec. 47-1409, D. 0. Code, 1951). 

In summary on this matter it seems clear that tlije Col¬ 
lector may not distrain for non-payment of personal prop¬ 
erty taxes without first giving a notice of 10 days to tl|e tax¬ 
payers; that in this case he did not give any such ljotice; 
that no property of the taxpayers was distrained, anid that 
neither taxpayer was faced with summary distraint without 
notice. 


On the question of interest. 

Washington Loan concedes in its brief (p. 25) 

“* * that a ‘liquidated debt* may be defined, qs 
stated in Appellant’s Brief (page 42), citing 6ra.s- 
/)(.'!' v. Mayer, 43 Lac. (2d) 407, 471, as one in which 
‘it is certain what is due and how much is due.’ ” 

| 

But each appellee seems to contend that what was dup was 
always certain. Such contentions are refuted by the faction 
of each appellee in eliminating at the pretrial proceedings 
(App. 50-56 and 172-176) amounts which each claimed was 
due it in its complaint. In addition to alleging in itsl com¬ 
plaint that the Assessor erred in applying the six pojrcent 
tax rate to its gross earnings, American Security claimed 
that the Assessor erred in including in its “gross earnings” 
for the purpose of tax the total of $379,175.11 composjed of 
items set forth on page 0 of the joint appendix. At thd* pre¬ 
trial proceedings American Security withdrew six of 'those 
items (App. 53). A similar situation existed with rejspect 
to Washington Loan (App. 174, 175). It is thus apparent 
that neither appellee knew what it claimed was du4 and 
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owing it when the taxes were paid or at the time of the filing 
of the complaints for it cannot be presumed that either 
would at the pretrial proceedings willingly waive the re¬ 
covery of any amount that was in fact due and owing to it. 

CONCLUSION 

The taxes involved were not “involuntarily paid” and 
may not be recovered. 

Appellant, of course, contends that no part of any such 
taxes may be recovered. The lower court not only erred in 
holding that such taxes had been involuntarily paid but er¬ 
roneously allowed interest thereon from the time of pay¬ 
ment. 

The judgments of the lower court should be reversed and 
the cases remanded to that court with directions to dismiss 
the complaints filed therein. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff, 

Assistant Corporation Counsel , D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, 1). C„ 
Attorneys for Appellant , 

District Building, 

Washington 4, D. C. 
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District of Columbia, Appellant, 
v. 


The Washington Loan and Trust Company, Appellee. 


Appeals from the United States District Court for the 
District of Columbia 


PETITION FOR REHEARING EN BANC 

Comes now 1 ho District of Columbia, appellant ip the 
above entitled cases, and respectfully petitions for a rehear¬ 
ing of said cases by this Honorable Court on banc, apd as 
'•rounds therefor states as follows: 

In its opinion, entered January 22, 19o3, this Couijt de¬ 
cided one issue, viz., whether or not the payments of the 
taxes in question were “voluntary" or “involuntary’j. In 
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so doing the Court passed upon only one of three questions 
conceded by the parties to have been presented on these ap¬ 
peals. On the page following the front cover of its brief, 
appellant stated two questions, in addition to the question 
hereinbefore mentioned, as being presented. They were as 
follows: 


“* * * whether or not appellees exhausted their 
statutory administrative remedies before filing 
suit in Court” 

and 

“* * * whether or not the lower court was in 
error in allowing interest for any period prior to 
the date judgment was entered.” 

In its brief, each appellee conceded that the questions pre¬ 
sented were, “as stated by appellant ”. Thus, the decision 
of this Court leaves unanswered two of the three questions 
presented. 

The failure of this Court to resolve the first of the two 
unresolved questions, it is submitted, is most serious. If, as 
appellant contended, appellees had failed to exhaust their 
statutory administrative remedies before filing suit in the 
court below, their complaints should have been dismissed 
regardless of whether or not the payments in question 
were made “involuntarily”. (The question of the exhaus¬ 
tion of administrative remedies is discussed at a later point 
in this petition.] 

THE PAYMENTS WERE NOT INVOLUNTARY 

The common law rule of law stated by the Supreme Court 
in Union Pacific Railroad Co. v. Dodge County Commission¬ 
ers, 98 U. S. 541, is not a rule applicable alone to the pay¬ 
ment of taxes. It is a general rule of law. 40 Am. .Jur ., 
Payment, Sees. 155, 160, 161; 51 Am. Jur., Taxation, Secs. 
1184, 1185, and cases cited. Therefore, aside from the fact 
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that tax payments are here involved and the fact thjat this 
Court failed to pass upon two of the questions presented 
on appeal, we think the Court should rehear the case en 
banc. We also think, of course, that the Court was in 
error in holding that the payments in question were “in¬ 
voluntary in the legal sense”. 

In the instant opinion, this Court overruled its opinion in 
Blanks v. llazen, 60 App. D. C. 118 (1936), 85 F. 2d 284. 
In so doing, the Court overruled, we think, a long standing 
principle of the common law. 

Section 1 of the Code of Law for the District of Colum¬ 
bia, enacted by the Congress March 3, 1901 (31 Statj 1189, 
(’hap. 854), provides that the common law, among!other 
things, “shall remain in force except in so far as the same 
are inconsistent with, or are replaced by, some provision of 
this code.” That (’ode did not purport to and did not 
change the common law with respect to the involuntarf pay¬ 
ment of taxes as it had been announced by the Supreme 
Court of the Tinted States in the case of Union Pacific 
Railroad Co. v. Dodge Count/j (’om missioners , 98 U. S. 541, 
544, decided February 3, 1879, and that rule of the common 
law was properly followed by this Court in Blanks v. llazcn, 
66 A])]>. D. (’. 118 (1936), 85 F. 2d 284. It is respectfully 
submitted that the Supreme Court has never overruled the 
Union Pacific Railroad case and that the cases relied on 
by this Court in overruling Blanks v. llazcn [Atchison, 
Topeka d; Benda Fe Rail wag Co. v. O'Connor, 223 jC. S. 
284 (1912), and Union Pacific Railroad Co. v. PubliclySer¬ 
vice ('om mission of Missouri, 248 C. S. 67 (1918)] are clear¬ 
ly distinguishable and inapplicable. 

Appellant submits that the action of the Court in Over¬ 
ruling the Blanks ease is fraught with most seriousicon- 
sequences. 

Blanks v. llazcn was cited by this Court in Panilz \\\Dis¬ 
trict of Columbia, 72 App. I).*C. 132 (1940), 112 F. 2jl 39, 
saying, inter alia, that “the taxpayer cannot challenge the 
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validity of the tax unless he paid the same involuntarily.” 
The Blanks case was also cited by the Municipal Court of 
Appeals for the District of Columbia in Lindner v. District 
of Columbia, 32 A. 2d 540 (1943), as authority for the rule 
that “a mere statement the tax is being paid under protest 
is not sufficient to make it an involuntary payment.” The 
Municipal Court of Appeals also stated in that case that 
“the payment must have been made under compulsion, as, 
for example, to prevent immediate seizure of goods or ar¬ 
rest of person.” As authority for this latter statement, the 
Municipal Court .of Appeals cited District of Columbia v. 
Glass, 27 App. D. C. 576. It would seem, therefore, that not 
only has this Court overruled the Blanks case, but has over¬ 
ruled the doctrine of the Glass case as that doctrine was 
understood by the Municipal Court of Appeals. 

At least one other Circuit Court of Appeals, the Tenih, 
as recently as February 5, 193S, did not believe that the 
doctrine of the Union Pacific ease has been overruled or 
abandoned. In Vidal, Collector v. Siahmann Farms (1938), 
93 F. 2d 902, 904, that Circuit stated as follows: 

“Compare the facts in Union Pacific Railroad 
Company v. Dodge County Commissioners, 98 U. S. 

541, 543, 25 L. Ed. 196, where the court said this 
language from Wabaunsee County Com’rs v. Walk¬ 
er, S Kan. 431, is a correct statement of the rule 
of the common law: ‘Where a party pays an il¬ 
legal demand with a full knowledge of all the facts 
which render such demand illegal, without an im¬ 
mediate and urgent necessity therefor, or unless 
(o release his person or property from detention, 
or to prevent an immediate seizure of his person 
or property, such payment must be deemed volun¬ 
tary and cannot be recovered back.” 

Following the above quotation, the Court cited, inter alia, 
ZJ. S. v. Edmonston, 181 U. S. 7)00, 21 S. Ct. 718, 45 L. Ed. 
971, and Blanks v. Hazcn , supra. 




The Supreme Court of the United States reversed the 
decision of the Tenth Circuit, holding that under a provi¬ 
sion of the Bankhead Act (48 Stat. 606), it was “unneces¬ 
sary to plead or prove that the tax was paid under protest 
or its collection was accompanied by duress.” The Sulpremc 
Court said that the taxpayers were “entitled to rpcover 
unless they were volunteers, which they plainly were not 
because they paid the tax under duress of goods. ”j The 
Court said that “ * * * to obtain their cotton the petitioners 
* * * paid the tax to the respondent.” St ah in nun Farms v. 
Vidal , Collector, 305 U. S. 61. 

In addition to the Atchison and Union Pacific leases, 
supra , this Court referred to the decision of the Supreme 
Court of the District of Columbia, sitting in General [Term, 
in Hill v. District of Columbia, 7 Mackey (18 T). C.) 481. 
The Hill case, it is submitted, is no precedent for thej deci¬ 
sion in the cases at bar. In the IHll case, as appellant 
pointed out on pages 25 and 26 of its brief, the claimant, in 
1884, refused to take out a license and was subsequently 
arrested, prosecuted and fined in the police court of the Dis¬ 
trict in the sum of $200.00. In 1885, he was notified that 
if lie failed to pay for a license, he would be subject jto ar¬ 
rest. Thereafter he took out a license for the years 1885 
and 1886 and made payment therefor under protest to 
the license clerk of the District. In other words, the man 
had been arrested, prosecuted and convicted for not tjaking 

i 

out a prior license and he was notified that if he faijed to 

take out the license for 1885 he would be subject to alrrest. 

1 

The Hill case is wholly consistent with the rule whiejh the 
Supreme Court adopted in the Union Pacific case whbre it 
was said that unless a party pays an illegal demand with¬ 
out, inter alia, an immediate and urgent necessity therefor, 
or unless to release his person or property from cleten- 
tion, or lo prevent an immediate seizure of his person or 
property, the payment must be deemed to be voluntary and 
cannot be recovered back. The dictum in the Hill cas(j* that 
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‘‘The law on this question lias been differently * * * stated 
in later decisions of the Supreme Court # * •” leaves the 
inference that the Supreme Court had abandoned or over¬ 
ruled the doctrine of the first Union Pacific case. As re¬ 
cently as April 24, 1944, however, the Supreme Court cited 
the first Union Pacific case in the case of Great Northern 
Life Insurance Co. v. Read , 322 U. S. 47. In the Great 
Northern case, it pointed out that a suit against a state 
official under the applicable statuiory provisions to recover 
taxes is held to be a suit against the state and the remedy 
“exclusive of other state remedies.” Petitioner brought 
its action against the insurance commissioner to whom the 
tax was paid under protest. It was alleged in the suit that 
there was no appeal provided by Oklahoma laws from de¬ 
fendant’s action in collecting and giving notice of protest 
and suit to the defendant at the time of payment in the 
language of the statute. The Court said: 

“ * * ’ l»y so doing petitioner was relieved of the 
necessity of establishing that the payment was not 
voluntary * * V’ 

As authority for this statement, the Supreme Court cited. 
inter alia , the first Union Pacific case. The Court went on 
to state in the course of the opinion (page 53) that “The 
state provides this procedure in lieu of the common law 
right to claim reimbursement from the collector.” 

The Atchison case, supra, does not, it is submitted, sup¬ 
port the theory that the taxes in question were paid “in¬ 
voluntarily”. The statute involved in the Atchison cast* 
provided, among other things, that “* * * every corpora¬ 
tion that fails to pay the tax shall forfeit its right to do 
business within the State until the tax is paid.” Thus, as 
we understand the case, the statute provided for the sum¬ 
mary revocation of the license of the delinquent taxpayer 
without any action on the part of any state officials and 
without notice of any kind. The cases at bar are clearly dis- 
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tinguishable. In the instant cases, as appellant illustrated 
on pages 8 and 9 of its reply brief, the statute of Augjust 17, 
1937, 50 Stat. 673 (Sec. 47-1402, D. C. Code 1951), provides 
that a period of ten days after notice to the taxpavej* must 
expire before distraint. Appellant contended in its) reply 
brief and still contends that that 1937 Act superseded and 
repealed the provision of the Act of July 1, 1902, 3^ Stat. 
621 (Sec. 47-1301, 11. C. Code 1951), which pennittejd dis¬ 
traint without notice. The Court’s statement that “If ap¬ 
pellees had not paid they would have risked * * * sunpnarv 
distraint of their property” does not give effect, theriefore, 
to the Act of Congress providing for the ten-days rjotice. 
No such notice was given in this case. j 

The case of Union Pacific Railroad v. Public Service [Com¬ 
mission of Missouri, 248 U. S. 67 (1918) relied upon liv the 
Court as stating a rule different than that stated in Planks 
v. llazcn involved a statute of Missouri which, in addition 
to threatening heavy penalties, purported to invalidate rail¬ 
road bonds if a certificate of authority to issue them |were 
not obtained. In deciding the case the Supreme Cour[t re¬ 
lied upon the case of Atchison, Topeka (0 Santa Fe Raficap 
Uompani/ v. O'Connor, 223 U. S. 280, which is the other!case 
relied upon by this Court in the present case. In the latter 
case, as we pointed out on page 7 of our reply briefl the 
statute there contained a provision that “* * * Every! cor¬ 
poration that fails to pay the tax shall forfeit its rigljit to 
do business within the State until the tax is paid.” 

In the concluding paragraph of its opinion, this Cjourt 
stated as follows: 

“The modern tendency is reflected in an Act of 
Congress of July 10, 1952 which amends the Dis-! 
trict of Columbia Revenue Act of 1937 by providing j 
that ‘Where there lias been an overpayment of any j 
tax, the amount of sucli overpayment shall be re¬ 
funded to the taxpayer.’ 66 Stat. 546. We need , 
not consider whether the statute covers this case.” j 
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It is respectfully submitted that the Act of July 10. 1952. 
does not reflect any “modern tendency”. The Commis¬ 
sioners of the District of Columbia have been “authorized” 
and “instructed” since 1S74 “to cause all taxes erroneous¬ 
ly paid in the District of Columbia to be refunded by the 
proper accounting and disbursing officers of said District 
* * * ” upon a certificate of the Collector that the claim is 
“just and equitable.” (See Sec. 47-1010,1). C. Code 1951). 

In Panitz v. District of Columbia, supra , this Court stated 
“* * * the common law rule governing suits to recover taxes 
paid—the taxpayer cannot challenge the validity of the tax 
unless he paid the same involuntarily.” And, as we have 
seen, it is important to note that this common law rule does 
not apply solely to taxes. As stated in 40 Am. Jur.. supra. 
Sec. 155, p. 820: 

“Payments which are voluntarily made cannot 
be recovered, but recovery may be had of payments 
made as the result of duress, fraud, mistake, or 
failure of consideration. In fact, it lias been said 
that these are the only grounds upon which a suit 
to recover back money paid may be maintained.” 

The reason underhung the rules respecting voluntary 
payments is stated in 40 Am. Jur., supra. Sec. 158, page 
822, as follows: 

“* 4 * When the person making the payment can 
only be reached by a proceeding at law, he is bound 
to make his defense in the first instance, and lie* 
cannot postpone the litigation by paying the demand 
in silence or under a reservation of the right to liti¬ 
gate the claim, and afterward sue to recover the 
amount paid. Otherwise, the privilege would be 
left to him of selecting his own time and conven¬ 
ience for litigation, delaying it, as the case may be, 
until the evidence on which his adversary would 
have relied to sustain his claim may be lost by the 
lapse of time and the many casualties to which 
human affairs are exposed.” 
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The applicability of the reasoning- set forth in the foregoing 
quotation to the cases at bar is easily demonstrated liv the 
following statement of this Court in its opinion: 

l 

‘‘Appellees made the overpayments under pro|- 
test and, they said, ‘involuntarily’ or ‘undel* 
duress’. The Hamilton litigation had not theh 
been concluded and it was not clear the assessments 
were wrong.” i 

o 


It is respectfully submitted that by its decision iij the 


instant case this Court has invalidated a common lawj rule 
of general application. The far-reaching consequences of 
the Court’s decision are, we believe, accurately predicted 
by the Supreme Court of Wisconsin in Beck v. State 
(1928), 196 Wise. 242, 219 N. W. 197, cert. den. 278 U. S.|639, 


where it was said : 

“We have been cited to no authority holding tha! 
a payment made to avoid the legal rate of interest 
constitutes an involuntary payment. The law could 
not tolerate such a rule. Business settlements 
would have no finality. Every note or other in¬ 
debtedness could be paid under protest for the pur¬ 
pose of preserving any possible defense which the 
future might reveal, keeping alive actions to re¬ 
cover the amount paid for a period of 6 years. This 
would subject business men to limitless, contingent 
liabilities, and render the solvency or financial 
status of business institutions unascertainable. 


l 
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APPELLEES DID NOT EXHAUST THEIR 

ADMINISTRATIVE REMEDIES I 

| 

The second point relied upon by the District of Columbia 
in berth of these cases was that the lower court did not hive 

i 

jurisdiction because neither appellee had exhausted its ad¬ 
ministrative remedies. Decision in the negative on the 
question whether the administrative remedy had been ex¬ 
hausted would result in reversal of the lower court n^t- 
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withstanding the Court’s decision overruling Blanks v. 
JIazen, supra. 

It is quite clear that there was an administrative remedy 
with respect to the waiver of interest of which neither ap¬ 
pellee availed itself as set forth in pages 36 to 41 of the 
District’s brief. Each appellant alleged in the lower court 
that the taxes involved were paid in order to prevent in¬ 
terest and penalties from being assessed when they well 
knew that there was administrative procedure for the 
waiver of such interest and penalties. If the well estab¬ 
lished rule that administrative remedies must be fully ex¬ 
hausted before relief is sought in the courts is to stand and 
be of any worth in the administration of justice by the 
courts, it is respectfully submitted that this question ought 
to be decided by this Court. 

If the statutory penalty (interest) of 1 percent a month 
is to be considered “duress” within the meaning of tin* 
common law rule as to involuntary payments, then it seems 
imperative that the question of exhausting the administra¬ 
tive remedy should be decided. It does not seem feasible 
that a statutory penalty (interest) could be “duress” if the 
Commissioners can waive it and are not requested to do so. 

THE LOWER COURT WAS IX ERROR IX 
AWARDTXC IXTEREST 

The third question on appeal pertained to the payment 
of interest on the judgments of the lower court which ques¬ 
tion this Court has not decided. If, on rehearing, the Dis¬ 
trict of Columbia does not prevail with respect to the first 
two questions presented then it seems that in equity tin* 
question relating to the payment of interest on the judg¬ 
ments should be decided, particularly since, as pointed out 
in the District’s brief (p. 41), there was no statutory provi¬ 
sion for the payment of interest on a refund of gross earn¬ 
ings taxes at the time these cases were decided by the 
lower court. 
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CONCLUSION 

Because of the great importance of the principal issue 
involved in these cases and for the reasons hereinbefore 

I 

set forth, appellant most earnestly urges this Honorable 
Court to set this case down for a rehearing en banc. 

i 
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Respectfully submitted, 
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Vernon E. West, 
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Corporation Counsel, D. C ., 
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Chester IT. Gray. 

Principal Assistant Corporation j 
Counsel, T). C., 

i 

l 

i 

i 

I 

i 
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Georuk C. Updeoraff, 

Assistant Corporation Counsel, D. q., 

i 
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[ 

Harry L. Walker, 

Assistant Corporation Counsel, D. 61, 
Attorneys for Appellant . 

District Building, 

Washington 4, D. C. 

I hereby certify that the foregoing petition is presented 
in good faith and not for purposes of delay. 

j 

ITarry L. Walker, 

Assistant Corporation Counsel, D. C .,j 
One of the Attorneys for Appellant, 
District Building, 

Washington 4, I). C. 
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